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DÉPUTÉ DE MACON, 
SUR LA PROPRIÉTÉ LITTÉRAIRE ET ARTISTIQUE, 
PRONONCÉ + + à 
A LA CHAMBRE DES DÉPUTÉS, 


BR" 
LE 13 MARS 1841. 
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RÉ EDOESEZ— 


MESSIEURS , 


La société, en constituant loute propriété, a trois objets 
en vue : rémunérer le travail, perpétuer la famille, ac- 
croître la richesse publique. La justice, la prévoyance et 
l'intérêt sont trois pensées qui se retrouvent au fond de toute 
chose possédée. La justice, la prévoyance et l'intérêt se 
retrouveraient-ils aussi dans la constitution de la propriété 
littéraire et artistique ? Telle est la première et grave ques- 
tion que votre commission avait à approfondir. Ici, comme 
dans tout le cours du travail auquel elle s’est livrée, elle 
n’était point éclairée par des législations préexistantes : tout 
était à découvrir et à créer ; l'antiquité n’avait pas parlé; les 
législations modernes ne s’expliquaient que dans un langage 
confus, arbitraire, souvent contradictoire; une ébauche de 
loi du 19 janvier 1791, un décret de la Convention du 19 


juillet 93 , un décret sur la librairie du 5 février 1810, un - 


beau projet de M. de Salvandy et une discussion de la 
chambre des pairs étaient les seuls jalons qui nous traçaient 
la route. 

Le seul code’ que votre commission eût à interroger, 
c'était l'équité naturelle ; il luia fallu, comme dans toute 
question constituante , remonter jusqu'aux vérités élémen- 
taires pour en faire découler d’autres vérités pratiques, et 
arracher pour ainsi dire une à une à l’ordre métaphysique 
et idéal tous les principes et toutes les applications du code 
de la pensée, qu’elle était chargée de-vous apporter. Non 
contente de ces lumières qui jaillissent d’une discussion 
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théorique , elle s’est investie de tous les documens existans , 
elle a fait l'enquête volontaire et oflicieuse de la littérature, 
de l'imprimerie, de la librairie et de l’art. Des hommes de 
lettres isolés ou assôüciés par des liens d'assistance mutuelle, 
des membres de nos corps savans, des peintres, des sta- 
tuaires, des musiciens, les premiers de leur art, des délé- 
gués de cette grande-industrie de librairie française qui 
a mis en quelque sorte sa gloire dans la gloire des grands 
écrivains qu’elle a répandue , enfin, dans un intérêt plus 
élevé et plus saint, le vénérable chef du clergé de Paris lui- 
même, ont bien voulu se faire entendre de votre commis- 
sion, et vous apporter, chacun dans l’ordre de son expé- 
rience, de ses besoins ou de ses études, les notions qui 
pouvaient éclairer ou compléter la loi. Voici en peu de 
mots par quelle série de raisonnemens, d’inductions et de 
faits, nous sommes arrivés aux solutions que nous avons 
l'honneur de présenter à votre délibération. 

Il y à des hommes qui travaillent de la main; il ya 
des hommes qui travaillent de Flesprit. Les résultats 
de ce travail sont différens, le titre du travailleur est le 
même. Les uns luttent avec la terre et les saisons; ils ré- 
coltent les fruits visibles et échangeables de leurs sueurs. 
Les autres luttent avec les idées, les préjugés, l'ignorance ; 
ils arrosent aussi leurs pages des sueurs de l'intelligence, 
souvent de leurs larmes, quelquefois de leur sang, et re- 
cueillent, au gré du temps, la misère ou la faveur publique, 
le martyre ou la gloire. Les résultats du travail matériel, 
plus incontestables et plus palpables, ont frappé les pre- 
miers la pensée du législateur. Il a dit au laboureur qui 
avait défriché le champ : Ce champ sera à toi, et, après toi, 
à tes enfans. La récompense de ton labeur te suivra dans 
toutes les générations qui te continuent. Ainsi a été insti- 
tuée la propriété territoriale, base de la famille, et par la 
famille , fondement de toute société permanente. À mesure 
que l’état social s’est perfectionné, il a reconnu d’autres 
natures de propriété ; et la propriété et la société se sont 
tellement identifiées l’une dans l’autre , qu’en parcourant le 
globe, le philosophe reconnaît à des signes certains que 
l'absence, l'imperfection ou la décadence de la propriété 
chez un peuple, sont partout la mesure exacte de l’absence, 
de l’imperfection ou de la décadence de la société. 

Mais les pensées du législateur moderne se sont élargies. 
Il n’a pas vu seulement le travail dans les fruits matériels 
de la terre; il les a reconnus dans tout ce qui prouvait un 
travail et constituait un objet d'échange ou d'influence pour 
l'Etat. La propriété mobilière s’est ainsi graduellement dé- 
veloppée. 

En vertu d’une induction naturelle et juste, le jour 
devait arriver où l’œuvre de l'intelligence serait reconnue 
un travail utile, et les fruits de ce travail une propriété. 
Mais, par une générosité digne de sa nature, la pensée qui 
avait tout créé s’oubliait elle-même; elle ne demandait aux 
hommes que le droit de les enchanter ou de les servir selle 
ne demandait qu’à la gloire la fortune d’un nom dans 
l'avenir , laissant dans le dénûment et dans l'obscurité la 
famille du philosophe ou du poète dont les œuvres formaient 
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la richesse intellectuelle d’une nation. Il est vrai qu’alors 
l'imprimerie n’était pas inventée , et que cette richesse intel- 
lectuelle, livrée aux dilapidations de quelques rares copistes, 
n'avait pas constitué encore, comme elle l’a fait depuis, 
une industrie immense , un capital visible , une richesse ma- 
térielle propre à être saisie, consacrée et réglementée par 
la loi. Ce phénomène de l'imprimerie qui rend la pensée 
palpable comme le caractère qui la grave, et commerciale 
comme l’exemplaire où on la vend, devait appeler tôt ou 
tard une législation pour en constater et pour en distribuer 
moralement et équitablement les produits. Cette pensée du 
législateur n’enlève rien à l’intellectualité et à la dignité de 
l'œuvre de l'écrivain. Elle n’avilit pas le livre dans la qualité 
immunérable de servicedibre et spontané rendu au genre 
humain sans aucune vue de récompense vénale. Elle laisse 
cette rémunération au temps et à la mémoire des hommes. 
Elle ne touche pas à l’idée qui ne tombe jamais dans le 
domaine inférieur d’une loi pécuniaire. Elle ne touche 
qu'au livre devenu par l'impression objet commercial. L'idée 
vient de Dieu, sert les hommes et retourne à Dieu en 
laissant un sillon lumineux sur le front de celui où le génie 
est descendu , et sur le nom de ses fils ; le livre tombe dans 
la circulation commerciale, et devient une valeur produc- 
tive de capitaux et de revenus comme toute autre valeur, 
et susceptible, à ce titre seul, d’être constitué en propriété. 
Est-il juste, est-il utile, est-il possible de consacrer entre 
les mains des écrivains et de leur famille la propriété de 
leurs œuvres? Voilà les trois questions que nous avions à 
nous poser sur le principe même de la loi, formulé dans 
ses premiers articles. Ces questions n’étaient-elles pas ré- 
pondues d'avance ? Qu'est-ce que la justice , si ce n’est la 
proportion entre la cause et l’effet, entre le travail et la 
rétribution ? Un homme dépense quelques portions de ses 
forces, quelques heures faciles de sa vie , à l’aide d’un 
capital transmis par ses pères, à féconder un champ ou à 
exercer une industrie lucrative. Il entasse produits sur pro- 
duits, richesses sur richesses; il en jouit lui-même dans 
l’aisance ou dans les délices de sa vie : vous lui en assurez 
la possession à tout jamais , et après lui à ceux que le sang 
désigne ou que le testament écrit. Un autre homme dépense 
sa vie entière, consume ses forces morales, énerve ses 
forces physiques dans l’oubli de soi-même et de sa famille 
pour enrichir après lui l'humanité ou d’un chef-d'œuvre de 
l'esprit humain , ou d’une de ces idées qui transforment le 
monde : il meurt à la peine, mais il réussit. Son chef- 
d'œuvre est né, son idée est éclose. Le monde intellectuel 
s’en empare. L'industrie , le commerce , les exploitent. Cela 
devient une richesse tardive, posthume souvent ; cela jette 
des millions dans le travail et dans la circulation ; cela 
s’exporte comme un produit naturel du sol. Tout le monde 
y aurait droit, excepté celui qui l’a créé , et la veuve et les 
enfans de cet homme, qui mendieraient dans l’indigence , à 
côté de la richesse publique et des fortunes privées, enfan- 
tées par le travail ingrat de leur père! Cela ne peut pas se 
soutenir devant la conscience, où Dieu a écrit lui-même 
le code ineffaçable de l'équité. 
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Cela est-il utile ? suffirait de répondre que cela est justé, 
ear la première utilité pour une société, c’est la justice. 
Mais ceux qui demandent s’il est utile de rémunérer dans 
l’avenir le travail de l'intelligence ne sont donc jamais re- 
montés par la pensée jusqu’à la nature et jusqu'aux résul- 
tats de ce travail? Jusqu'à sa nature ? ils auraient vu que 
c’est le travail qui agit sans capitaux, qui en crée sans en 
dépenser, qui produit sans autre assistance que celle du génie 
et de la volonté. Jusqu'à ses résultats ? ils auraient vu que 
c’est l’espèce de travail qui influe le plus sur les destinées 
du genre humain, car c’est celui qui agit sur la pensée 
même de l'humanité, et qui la gouverne. Que l’on parcoure 
en idée le monde et les temps, Bible, Védas, Confutzée, 
Evangile , on retrouve partout un.livre saint dans la main 

du législateur à la naissance d’un peuple. Toute civilisation 
est fille d’un livre. L'œuvre qui crée, qui détruit, qui 
transforme le monde , serait-elle une œuvre indifférente au 
monde ? 

Enfin , cela est-il possible ? Cette richesse éventuelle et 
fugilive qui résulte de la propagation matérialisée de l’idée, 
par l'impression et par le livre , est-elle de nature à être 
saisie, fixée et réglementée sous forme de propriété? A 
cette question, le fait avait répondu pour nous. Cette pro- 
priété existe , se vend, s’achète , se défend comme toutes 
les autres. Nous n’avions qu’à étudier ses procédés et à 
régulariser ses conditions pour la faire entrer complètement 
dans le domaine des choses possédées et garanties à leurs 
possesseurs. C’est ce que nous avons fait. 

Mais une question préjudicielle devançait et dominait ces 
dispositions à prendre. Constituerons-nous la propriété des 
œuvres de l'intelligence à perpétuité ou pour un temps 
seulement? Nous ne nous la sommes pas posée, et nous 
dirons pourquoi : nous étions une commission de législa- 
teurs etnon une académie de philosophes. Comme philoso- 
phes , remontant à la métaphysique de cette question , et 
retrouvant sans doute dans la nature et dans les droits 
naturels du travail intellectuel des titres aussi évidens, aussi 
saints et aussiimprescriptibles que ceux du travail des mains, 
nous aurions été amenés peut-être à proclamer théorique- 
ment la perpétuité de possession des fruits de ce travail; 
comme législateurs, notre mission était autre : nous n’ayons 
pas voulu la dépasser. Le législateur proclame rarement des 
principes absolus, surtout quand ce sont des vérités nou- 
velles. Il proclame des applications relatives, pratiques et 
proportionnées aux idées reçues, aux mœurs et aux habi- 
tudes du temps etde la chose dontil écrit le code. Nous avons 
considéré que les idées sur la propriété littéraire n'étaient 
pas encore assez rationalisées, que ses mœurs n'étaient 
pas assez faites , que sa constitution n’était pas assez univer- 
sellement européenne et internationale; qu’enfin ses habi- 
tudes n’étaient pas assez prises dans le droit commun des 
autres ordres de choses possédées, pour qu’en constituant 
les droits garantis, nous pussions du même coup constituer 
dès aujourd’hui la transmissibilité sans limite à travers le 
temps. En l’inyestissant dans cette loi des conditions d’une 
possession complète, nous avons donc cru devoir la limiter 
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dans sa durée. Nous n'avons mis aucune limite à ses droits: 
nous lui avons mis une borne dans le temps. Le jour où 
le législateur , éclairé par l’épreuve qu’elle va faire d’elle- 
même, jugera qu’elle peut entrer dans un exercice plus 
étendu de ses droits naturels, il n’aura qu’à ôter cette 
borne; il n’aura qu’à dire toujours où notre loi a dit 
cinquante ans, et l'intelligence sera émancipée. 

Pourquoi avons-nous dit cinquante ans et non pas tou- 
jours? C’est un des points qui a été le plus sérieusement 
débattu par votre commission. Le projet du Gouvernement 
ne disait que trente ans, mais il le disait à regret. 

Votre commission s’est divisée ici en deux avis presque 
arbitraires, mais qui ont cherché cependant dans le rai- 
sonnement les motifs pour ainsi dire instinctifs de leur 
préférence pour la concession de trente ans ou pour la 
concession decinquante ans. Les uns disaient: La propriété 
des grandes œuvres de l'esprit est le patrimoine de la société 
avant d’être le domaine privé et utile d’une famille quel- 
conque. Une possession plus longue accordée à la famille 
enchérira le livre et gênera la reproduction. Que veut la 
société? Ne pas dépouiller, mais jouir. En laissant trente 
ans à la famille de l’auteur , elle ne dépouille pas sa veuve, 
dont la vie dépasse rarement ce terme, et elle entre plus 
tôt en jouissance complète de la richesse intellectuelle qui 
lui reste acquise. Les autres répondaient : La possession 
matérielle du livre d’un auteur par sa famille ne soustrait 
rien dela propriété intellectuelle du livre acquise à la société 
le jour même de sa publication. 

Si le livre est bon et utile, il a un très-grand nombre 
d'acheteurs ; on le publie sous tous les formats, à un chiffre 
toujours croissant d'exemplaires; la faible rétribution du 
droit d'auteur, payée une fois pour toutes à l'écrivain lui- 
même, ou payée successivement à la famille pour le droit 
d'édition, est noyée, ou devientimperceptible dans le prix 
vénal du livre, et ne saurait en rien en affecter la circula- 
tion. Souvent, au contraire, l'intérêt de gloire ou d’argent 
de la famille provoque des entreprises ou des éditions 
nouvelles qui ne seraient jamais faites sans ce concours. 
D'ailleurs , si ce n’est pas la famille qui bénéficie sur le livre 
de l'écrivain dont elle hérite, ce sera toujours quelqu'un : 
ce sera l’éditeur. L'éditeur vendra le livre le plus cher 
possible. Quel intérêt a la société à ce que le bénéfice fait 
sur le livre appartienne tout entier aux éditeurs, au lieu de 
se partager entre les éditeurs et les héritiers de l'écrivain ? 

Elle n’en a aucun, ou plutôt elle en à un très-réel à ce 
que la richesse, produite par le débit d’un livre utile, 
remonte et adhère le plus long-temps possible à ceux qui 
l'ont créée ; elle en a un autre encore, c’est que, la propriété 
privée du livre existant plus long-temps entre les mains de 
possesseurs intéressés et vigilans, les contrefaçons de ce 
livre à l’étranger soient plus long-temps défendues et pré- 
venues, afin que la richesse industrielle de l’exploitation 
du livre reste plus long-temps aussi à la nation ; mais une 
autre raison a dominé toutes les autres: de quoi se compose, 
a-t-on dit, l'unité morale, l'être abstrait de l'écrivain ? 
De trois êtres : l’auteur lui-même, sa femme et ses enfans; 
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le père , la femme, le fils, c’est un seul être, cet être 
qu’on appelle la famille à son premier degré. Puisque vous 
voulez constituer la propriété littéraire pour un certain 
nombre d'années, prenez, non pas ce terme de trente ans 
après le décès de l’auteur, terme passé lequel sa femme 
vit encore et ses enfans entrent à peine dans le milieu de 
la vie, mais prenez le demi-siècle, ce terme de cinquante 
ans qui embrasse , dans la moyenne probable des éventua- 
lités de la vie et de la mort, le cercle entier des trois exis— 
tences parcourues par les trois êtres qui représentent ou 
qui continuent immédiatement l’auteur lui-même; ne 
brisez pas ce seul être moral en deux ou trois parts, dont 
l’une aura joui de toute l’aisance de la propriété sous les 
auspices du père , et dont les autres languiront dans une 
indigence d’autant plus cruelle qu’elles auront connu des 
jours meilleurs. Le terme de trente ans ferait éclater à 
chaque instant ces scandales d’un domaine public s’enri- 
chissant des travaux spoliés du génie, en face de la veuve 
et du fils de l'homme de génie vivant dans la misère et 
dans le dépouillement. Enfin n'oubliez pas, ajoutait-on, 
que ce que vous écrivez dans Ja loi ne se réalisera pas dans 
le fait. Si vous écrivez trente ans, la famille ne jouira 
réellement que vingt ans; si vous écrivez cinquante, la 
famille n’en aura que quarante. Aïnsi le veut l’industrie. 
Quand elle est avertie par la loi du terme fatal où la pro- 
priété d’un ouvrage va tomber dans le domaine public, 
elle s'arrête et elle attend. Huit ou dix ans avant l'expiration 
de la propriété des familles, il n’y a plus de propriété. 
L'éditeur ne se présente plus ; il ajourne à l’exploitation 
libre : le domaine intellectuel est frappé de stérilité. 

Ces motifs ont prévalu, et votre commission a amendé 
le projet du Gouvernement dans le sens de cet arbitraire 
plus libéral, plus généreux, plus équitable et plus conforme 
aux véritables procédés de la spéculation. 

Le principe et les limites de la propriété littéraire étant 
fixés, restait à déterminer son mode de transmissibilité 
temporaire. 

Le projet de loi, la commission, ont été d'accord dans 
cette pensée, que la propriété de l’écrivain sur son œuvre 
pendant sa vie était quelque chose d’immatériel, d’indi- 
visible, de continu et d’insaisissable sur la personme qui 
se refusait à toute altération de son libre et plein exercice 
sur cette œuvre. Mais, en cas de mort d’un des conjoints 
autre que l’auteur, une question se présentait : Quel serait 
le sort de la propriété littéraire, si la loi en faisait un bien 
de communauté soumis aux règles que le Code civil impose 
à cette nature de biens communs entre les époux? les 
héritiers de la femme se présentaient, saisissaient à l'instant 
leur part, et dépouillaient ainsi l’auteur, avant sa mort, 
de sa plénitude d'exercice , de sa domination intellectuelle 
sur son œuvre? La nature même de cette propriété, toute 
personnelle, toute morale, toute indivisible dans la pensée, 

était violée. Si, au contraire , la loi déclarait que la pro— 
priété littéraire n’était pas bien de communauté, qu’arri- 
verait-il? Que la femme, dont l'assistance morale et souvent 
l'assistance pécuniaire avaient puissamment contribué à la 
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creation de l’œuvre littéraire ou artistique par son dévoue- 
ment ou par ses capitaux, se trouverait, dans sa personne 
et celle de ses héritiers, dépouillée de sa part de bénéfices 
ou de droits qu’elle avait, pendant une longue et intime 
collaboration, noyés dans la fortune de l’auteur. D'un côté, 
iniquité ; de l’autre, spoliation criante. Il fallait choisir. 
La commission ne l’a pas voulu : elle a, comme le Gouver- 
nement, au moyen d’une seule dérogation aux formes de 
la communauté dans le Code civil, disposé : que la propriété 
littéraire serait considérée comme bien de communauté à 
l'égard du conjoint survivant de l’auteur, c’est-à-dire 
seulement après le décès de l’auteur, laissant ainsi toute 
son immunité à la pensée et tout son effet à la justice. 
Plutôt que de mutiler un droit ou une faculté pour la faire 
entrer dans le cadre qui ne leur était pas préparé, elle a 
préféré créer un cadre nouveau, où la faculté fût intacte, 
et où le droit fût respecté. 

Les articles 4, 5, 6, 7, ont pour objet de régler le mode 
de jouissance et de fixer la date de propriété des ouvrages 
anonymes ou pseudonymes , de faire entrer dans les garan- 
ties de la loi les discours, sermons , cours publies, ainsi 
que les notes, commentaires, articles de journaux, et tous 
ces laborieux exercices de la science de la critique ou du 
goût, sur les ouvrages tombés dans le domaine public, 
qui, en donnant un caractère et un prix spécial aux édi- 
tions, en font une propriété aussi inviolable que toute autre. 
Quant aux discours politiques, la publicité étant leur nature, 
la loi les livre à la propagation sans limites, saufle cas où, 
après avoir accompli cette fin politique, ils changeraient 
de nature par leur collection en recueils. 

Quelques personnes étaient d'avis d'y ajouter les lettres 
et correspondances. Nous ne l'avons pas voulu. Nous avons 
considéré qu’en déterminant ainsi d'avance la propriété 
des correspondances des auteurs morts ou vivans, nous 
courrions le risque d'autoriser un droit de publication que 
la morale publique réprouve, ou de défendre un usage 
légitime que les convenances ou la nécessité commandent 
quelquefois. Nous n’avons voulu ni le défendre ni le per- 
mettre. Nous avons mis les lettres dans une catégorie à 
part; ce sont des manifestations confidentielles dans les- 
quelles l’homme , et non plus l'écrivain, se livre lui-même 
à la confidence et non à la publicité, sans aucune vue de 
lucre. Cela ñe constitue pas, à nos yeux, une propriété 
dont la condition puisse être réglée par une loi fiscale, 
mais une personnalité gouvernée et défendue par les lois 
écrites sur la diffamation , sur l’abus de confiance , et par 
les lois non écrites de la morale, de la délicatesse et de 
l'honneur. On n’écrit pas la législation de la conscience 
publique : on la lit dans l'opinion et dans les mœurs ; le 
déshonneur en est la pénalité. 

L'art. 6 restreint à dix ans la durée de la propriété de 
l'Etat sur les ouvrages publiés par son ordre et à ses frais. 
Si nous n’avons pas donné , à l'instant de leur publication, 
ces œuvres de munificence et d’utitité au domaine public, 
pour qui seul elles sont entreprises, c’est uniquement pour 
respecter el pour préseryer un certain temps les droits des 
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imprimeurs- éditeurs dont l'État emprunte la collabora- 
tion. 

Nous avons conservé trente ans de propriété exclusive 
aux académies et aux corps savans , bien que leurs collec- 
tions soient imprimées aux frais de l'Etat, par cette consi- 
dération: que les membres de ces académies donnent sans 
rétribution leurs écrits ou manuscrits à ces collections, tout 
en s’en réservant néanmoins la propriété pour leurs pro- 
pres œuvres, et que si ces collections tombaient de droit 
dans le domaine public avant l’époque de cinquante ans 
assignée aux propriétés privées, ces auteurs se trouveraient 
dépouillés, par le fait même, de leur généreux concours à 
l'œuvre de leur corps ou de leur académie. 

Nous avons fixé le même terme à la propriété des acadé- 
mies sur leurs dictionnaires , à cause des conditions excep— 
tionnelles et très-onéreuses que l'impression incessante de 
cette nature d'ouvrages impose aux imprimeurs avec les- 
quels ont traité les corps savans. 

Le projet du Gouvernement était muet en ce qui touche 
au droit de propriété ou de surveillance des évêques diocé- 
sains sur les livres d'église, heures et prières à l’usage de 
leurs diocèses. L'ancien régime conférait aux chefs spirituels 
une sorte de propriété perpétuelle sur les ouvrages litur- 
giques, en vertu de laquelle ils administraient seuls et. arbi- 
trairement eette partie de la publicité religieuse. La loi du 
49 juillet 1793 , sur la propriété littéraire , se taisait. A la 
restauration du culte catholique , en l’an 10, la spéculation 
s’empara seule et sans garantie de cette branche de l’in- 
dustrie littéraire. Des abus graves furent signalés ; le decret 
du 7 germinal an 13 y pourvut en ces termes : « Art. 4.°° 
Les livres d'église , heures et prières ne pourront être im- 
primés et réimprimés que d’après la permission donnée par 
les évêques diocésains , laquelle permission sera textuelle- 
ment rapportée et imprimée en tête de chaque exemplaire. » 
— «Art. 41. Les imprimeurs, libraires, qui feraient im- 
primer, réimprimer les livres d'église, heures et prières 
sans avoir obtenu cette permission , seront poursuivis con-— 
formément à la loi du 19 juillet 1793. » Cette législation, 
diversement interprétée, soit dans le sens d’une propriété 
continue affectée aux évêques , soit dans l’acception d’un 
droit de surveillance et d'approbation , et rejetée dans l’in- 
certitude et dans le doute par des arrêts contradictoires de 
1825, de 1830 ; de 1833, et par un arrêt de la cour de cas- 
sation du 28 mai 1836 , avait, nous disait-on , besoin d’être 
éclaircie et fixée dans la loi nouvelle. Des intérêts plus 
hauts et plus saints que ceux d’une propriété ordinaire , la 
liberte religieuse , la responsabilité des chefs d’un grand 
culte, la sécurité des consciences d’un nombre immense 
de catholiques , enfin les droits etla concurrence d’une in- 
dustrie considérable nous commandaient d'examiner. 

Restituer aux évêques diocésains l’exercice privilégié et 
exclusif d’une sorte de propriété sur les livres liturgiques, 
c'était rétrograder vers un ordre de choses que la liberté 
des consciences avait aboli, c'était spolier le domaine public 
religieux, c'était constituer des propriétés littéraires par 
substitution incessante à des corps diocésains, c'était pri- 
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vilégier des industries en én dépouillant d’autres, c’était 
même exposer les évêques à ravaler leur dignité et leur in- 
violabilité morale dans les revendications juridiques et dans 
les poursuites toujours odieuses qu’aurait nécessitées pour 
eux l'exercice d’un droit religieux dont on aurait fait une 
propriété industrielle. 

Dépouiller les évêques de leur droit de surveillance sur 
des termes sacramentels et sur des textes dont ils répondent, 
c'était leur commander la responsabilité en leur refusant 
les moyens de l'exercer, c’était froisser la liberté et la sécu- 
rité d’une grande église dans l'État ; car une religion n’est 
pas libre quand elle n’est pas conforme à elle-même. Le 
principe du catholicisme étant l’autorité , si cette autorité 
n’est pas garantie sincère et authentique dans les dogmes, 
dans les pratiques, dans les rapports du chef spirituel avec 
le fidèle , l’église catholique ne jouit pas de toute sa liberté, 
car elle ne jouit pas de la plénitude et de la garantie d’au- 
torité qui est sa nature , sa foi, sa règle. Nous avons pensé 
que toucher à la législation toujours en vigueur de l’an 13, 
ce serait tomber dans l'un ou dans l’autre de ces dangers : 
que , par cette législation, l'autorité épiscopale était investie 
d’un droit convenable, non de propriété ni de privilége, 
mais d'approbation spéciale et préalable dans le diocèse, 
pour l'impression et les réimpressions successives des livres 
liturgiques à l’usage de ce diocèse; que l’énonciation de ce 
droit de haute police religieuse et politique n’appartenait 
pas à une loi de propriété et de contrefaçon littéraires ; que 
le légitime exercice de ce droit garanti par la loi de l'État, 
interprété par la jurisprudence , modéré par les appels 
comme d'abus , nécessaire à la religion, sans dommage réel 
pour la concurrence, restait plein et entier entre les mains 
des évêques, qui n'avaient de compte à rendre de son usage 
qu’à leur conscience , à la sainteté de leur caractère et à la 
loyauté de leurs transactions. 

Restait une disposition dominante à écrire dans l'acte 
même qui instituait la propriété des auteurs au nom de 
l'État. C'était les réserves de l’État lui-même ; elles ont été 
proposées. Après un examen approfondi de cette proposi- 
tion, qui paraissait au premier abord si plausible , la com- 
mission s’est refusée à les écrire dans la loi. La loi, disait 
l’auteur de la proposition , a réservé en toute chose à la 
société le droit d’expropriation pour cause d'utilité publique ; 
pourquoi ne proclamerait-elle pas ici le droit d’expropria- 
tion pour cause d'utilité de la pensée? Ne pourrait-il pas 
arriver que des héritiers négligens ou prévenus retirassent 
de la circulation un ouvrage nécessaire au genre humain, 
et ne créassent ainsi une pénurie de lumières et d'idées qui 
laisserait, pendant quelques années, la nation ou le monde 
en souffrance ? Quoi de plus aisé que d’y pourvoir? Dites 
que l’État aura le droit de contraindre les héritiers, après 
un certain délai , à laisser imprimer l’œuvre dont le besoin 
se fera sentir, moyennant une indemnité appréciée par 
arbitres et remise par l'éditeur à la famille. On a répondu 
par des considérations morales d’une haute gravité ; on a 
fait ressortir ce scandale violent des mœurs, des convic- 
tions, de l'honneur des familles, qu’offrirait une disposition 
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forçant un fils à publier , pour une indemnité d'argent, les 
révélations qui déshonoreraient le nom de son père, ou 
des écrits qui contristeraient ses propres croyances reli- 
gieuses , ou enfin quelques-unes de ces débauchesde l'esprit 
humain où le génie du style est tellement mêlé aux souil- 
lures de la pensée que la curiosité littéraire les conserve, 
bien que la pudeur publique voulût les anéantir. Ces 
considérations ont été réfutées; mais une considéralion 
dominante a prévalu dans la presque unanimité de la 
commission: c’est qu’au fond on discutait sur rien. C’est 
que ce cas si improbable dans l'avenir ne s'était pas présenté 
une seule fois dans le passé. Les lois ne se font que pour des 
faits réels et non pour des improbabilités presque ridicules. 

On ne fait pas la législation d’une hypothèse. L'hypothèse 
d'un ouvrage nécessaire au monde, utile, moral, publié 
pendant des années et artificiellement éteint pour le monde, 
a paru à votre commission si chimérique , qu’elle n’a pas 
cru devoir la mentionner dans sa loi. Vous examinerez. 

La propriété des pièces de théâtre forme le titre IE de Ja 
loi. Le décret du 5 février 1810 était jusqu'ici toute la 
législation des compositions dramatiques. Le législateur ne 
pouvait oublier dans ses garanties les fruits de ce grand 
art qui fut élevé par l’antiquité jusqu’à la dignité d’une ins- 
titution que la police des Etats modernes tient , à cause de 
sa puissance même, sous une vigilance exceptionnelle, et 
qui a servi plus qu'aucun autre, peut-être, à propager la 
langue, la civilisation et l’influence françaises, par les 
nobles créations que le génie français a fait partager à 
l’Europe. Notre théâtre est une partie de notre patriotisme. 
Nous ne pouvions le déshériter. 

Une composition dramatique se compose de deux choses 
distinctes : la composition et la représentation. C’est un 
écrit tant qu’elle reste dans la main de l’auteur, c’est une 
action, du moment qu’elle passe dans le rôle de l’acteur. 
Aussi cette qualité double et complexe des pièces de théâtre 
constitue-t-elle une double propriété. Sans l’auteur, le 
théâtre n’a point de drame; sans l’acteur, le drame n’a 
point de représentation. Le théâtre et l’auteur, propriétaires 
tous deux à un titre différent et n’existant pas ou existant 
incomplets l’un sans l’autre, devaient donc faire entre eux 
une sorte de partage équitable de la propriété commune, 
pour que les droits de l’un ne fussent pas absorbés par 
l’autre, mais pour que chacun eût sa part légitime dans le 
prix volontaire que le public apporte chaque jour à ces 
nobles jeux de l'intelligence, où le génie de l’auteur com- 
plète le génie de l’écrivain ; toute la loi était là , et l’usage 
avait devancé la loi. Aucun théâtre ne pouvait représenter 
une pièce sans la permission de l’auteur. Une rétribution, 
appelée part d'auteur, appréciée, débattue, fixée par la 
concurrence, les usages , les réglemens spéciaux à chaque 
scène, lui était affectée. Nous n’avons eu qu’à écrire que 
le droit à cette rétribution durerait cinquante ans après la 
mort de l’auteur. Quant à la qualité d’écrit et non de réci- 
tation de leur œuvre, les poètes seront régis, dans la pro- 
priété de leurs compositions théâtrales, par la législation du 
litre 4.°" sur les œuvres de l'écrivain. 
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Les mêmes articles protégeront les auteurs d'œuvres de 
musique, quel que soit le mode de reproduction de leur 
pensée musicale. En commandant le dépôt des exemplaires 
de l’œuvre musicale au ministère de l’intérieur, et en s’en 
rapportant aux réglemens pour la distribution de ces 
exemplaires, la commission a sous-entendu que le conser- 
vatoire de musique s’enrichirait régulièrement d’un de ces 
exemplaires, à ce double titre d’élément de l’art et de cons- 
tatation de propriété. 

Le titre IV nous appelait à ébaucher la législation des 
arts du dessin, du pinceau, du ciseau. Nous avions à traiter, 
avec le respect qu’ils méritent, ces arts, moilié intellectuels, 
moitié mécaniques , où la pensée se personnifie sur la toile 
et dans le marbre, et où le génie se matérialise dans la main 
de l’homme ; nous avions à nous préserver d’une recherche 
trop minutieuse des conditions de la propriété dans toutes 
ces sortes d'ouvrages, et de ne pas dépasser la limite 
presque indécise où l’art se confond avec le métier. La 
rémunération du métier, c’est le salaire et le brevet d’in- 
vention; la rémunération de l'art, c’est la gloire et la pro- 
priété. 

Mais ici se présentait une des controverses les plus sé- 
rieuses dont la loi ait été l’objet : à qui, de l’auteur ou 
de l’acquéreur d’un tableau ou d’une statue, appartiendra 
le droit exclusif de les reproduire par la gravure ou par le 
moulage ? Le projet du Gouvernement l’attribuait à l’ac- 
quéreur. De nombreuses réclamations, appuyées par des 
protestations éloquentes , et revêtues même de l'autorité 
d’une des classes de cet Institut dont le nom seul com- 
mande l’examen et impose le respect, se sont élevées de la 
part des peintres et des statuaires ; ces doléances du génie 
ont trouvé dans la commission de sympathiques interprètes ; 
deux opinions également bienveillantes à l’art, mais divisées 
sur les vrais intérêts de l'artiste, ont été long-temps en 
présence. 

L'une disait avec les artistes : Quand nous vendrons un 
tableau ou une statue, nous ne vendrons qu’un objet 
matériel , mais nous ne vendons pas la pensée personnifiée 
dans la toile ou dans le marbre, nous ne vendons pas surtout 
le droit de la dénaturer, de la dégrader, de l’avilir par des 
imitations imparfaites ou par d’ignobles reproductions. Ce 
serait vendre le droit de profaner ou de calomnier notre 
talent ; on ne peut pas, on ne doit pas nous enlever le 
droit de présider nous-mêmes et nous seuls aux imitations 
de notre œuvre ; on ne le peut pas par respect pour l’art, 
on ne le doit pas par respect pour la morale publique. L’art 
veut une surveillance habile et intéressée ; la morale pu- 
blique ne veut pas que la pensée quelquefois jeune, témé- 
raire , égarée de l'artiste aux premiers jours de sa vie, 
vienne, par une reproduction intempestive et contraire à sa 
volonté, compromettre son nom , accuser sa jeunesse, con- 
trister et peut-être déshonorer sa famille. La loi qui confé- 
rerait le droit de gravure à l’acquéreur serait pleine de 
périls pour l'artiste, pour les graveurs, pour l’acquereur 
lui-même ; les tableaux changeant de mains, il leur faudrait 
domc emporter avec eux, d’aliénation en aliénation , un 
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certificat d’origine constatant, de propriétaire en proprié- 
taire, que le droit de reproduction a été vendu par leur 
auteur, et que ce droit n’a pas été épuisé par un des pre- 
miers acquéreurs ! Cela serait-il possible? et la vente et la 
gravure de chaque objet d’art ne deviendraient-elles pas 
ainsi un piége où acquéreurs et graveurs craindraient à 
chaque instant d’être surpris ? 

L'autre opinion répondait : Nous voulons créer une 
propriété sérieuse, digne de l’art et digne de la loi qui con- 
sent à l’inscrire dans ses codes. Serait-ce une propriété 
sérieuse , entière et digne de la loi que la propriété d’une 
chose dont la possession serait d’un côté et dont l’usage 
serait d’un autre? Une pareille servitude attachée à un 
objet d’art et qui restreindrait sa jouissance à une sorte de 
contemplation locale, uniforme et platonique de l’objet, ne 
diminuerait-elle pas immensément la valeur de cette nature 
de propriété pour les artistes eux-mêmes? et n’intimiderait- 
elle pas , en les décourageant, les consommateurs de luxe, 
qui acquerront ces sortes d'objets par délice, par munifi- 
cence, par un généreux orgueil de patronage, et pour en per- 
pétuer le souvenir etla gloire dans leur maison? Evidemment 
oui. Rien ne les force à acquérir; tentez-les par des con- 
ditions acceptables; ne leur vendez pas un problème, un 
assujettissement, une restriction, mais une propriété pleine 
de sécurité et de liberté! Quel amateur riche, étranger 
souvent, consentirait à acquérir un objet d’art, à la charge 
de le consigner dans sa galerie, à l’abri du burin du graveur 
ou du ciseau du copiste, responsable en son absence des 
copies furtives qui pourraient en être faites? Cela ne peut 
pas s’admettre ; et à supposer que vous astreigniez l'artiste 
à obtenir pour cela le consentement libre de l'acquéreur, que 
devient la reproduction? Comment deux familles d’héri- 
tiers, de l’artiste d’une part, et de l'acquéreur de l’autre, 
s’entendront-elles, à cinq cents lieues de distance quelque- 
fois, sur le choix d’un graveur et sur les conditions d’une 
reproduction qui sera pour chacun d’eux l’objet de goüts 
ou d'intérêts contraires ? C’est condamner l’œuvre à la sté- 
rilité, c’est condamner l’art à la pénurie, c’est condamner 
la société à se priver, pendant quatre-vingts ou quatre-vingt- 
dix ans, des types, des modèles, des chefs-d’œuvre qui 
élèvent son sentiment moral en multipliant pour elle les 
images du beau; car il n’y a pas moins de moralité pour la 
société dans un tableau de Raphaël ou dans une statue de 
Phidias, que dans un poème d’Homère ou dans une sentence 
de Platon. C’est une loi de marchands, ce n’est plus une 
loi de législateurs. 

Et quant aux prétendus inconvéniens pratiques de la dis- 
position qui ferait suivre l’objet par le droit de gravure, 
s’ils existent, ne sont-ils pas les mêmes dans la disposition 
qui les réserverait aux héritiers de l'artiste ? Le tableau ne 
changerait-il pas de mains aussi? Quels moyens auront les 
acquéreurs successifs de savoir si le droit de reproduction a 
été épuisé ? si le tableau a reçu son temps légal? si la statue 
a subi cette quarantaine de publicité que vous voulez lui 
imposer? Les héritiers de l'artiste seront-ils des hommes de 
génie et de goût aussi ? La reproduction du tableau sera-t- 
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elle plus garantie entre leurs mains, quelquefois ignorantes, 
indigentes souvent, qu'entre les mains des acquéreurs, 
spéculateurs ou riches? Cent fois moins. Renoncez donc 
pour les artistes à une prétention qui satisfait pour quel- 
ques jours un amour-propre légitime et un intérêt apparent, 
mais qui, en réalité, intimide l'acquéreur, diminue la 
valeur de leurs productions, paralyse l’art, dépouille la 
société et déconsidère la loi. 

Dans cette hésitation , produite par des apparences si con- 
traires, on a recherché s’il n’y aurait pas moyen d’éluder 
la question. On a dit : Donnons le droit à l'acquéreur et à 
l’auteur tout à la fois. On s’est aperçu que e’était anéantir 
la gravure. Car le graveur, dont le travail veut des années, 
a besoin de sécurité et de garantie aussi. Où sera la ga- 
rantie , si, pendant qu’il emploie une partie de sa vie à la 
reproduction d’un chef-d'œuvre, dont le débit doit l’indem- 
niser, ce même chef-d'œuvre est à son insu gravé par un 
autre graveur? On a dit : Effaçons le mot exclusif, et dé- 
clarons qu'il n’y a pas de droit, et que le tableau emporte 
avec lui la reproduction, comme l'objet emporte avec 
lui son ombre ou son image. On a reconnu que c'était 
enlever une immense et légitime rémunération à l’auteur de 
l’œuvre , et tuer la reproduction par une concurrence sans 
condition. On a maintenu l’article présenté par le Gouver- 
nement, voté par la chambre des pairs, admis par la com- 
mission de 1826. Le droit des artistes, pour être exercé, 
aura besoin d’être écrit. On n’a pas consenti à leur donner 
un privilége qui, en frappant l’objet vendu d’une servitude 
onéreuse, se refuserait même à le déclarer dans le contrat. 

En cas de déshérence, nous avons attribué à l'Etat le 
droit de faire abandon de ses droits aux conjoints de l’au- 
teur. Cela était conforme à ce qui se pratique dans tous les 
cas de mort civile. 

Nous avons disposé aussi que le bénéfice inattendu des 
années ajoutées à la propriété par la loi nouvelle profite- 
rait aux héritiers ou ayant-cause de l’auteur. Ce bénéfice 
de la loi, pour qu’il n’eùt aucun effet rétroactif, ne pou- 
vait pas s’attribuer également aux auteurs encore vivans qui 
auraient aliéné leur propriété avant la promulgation de la 
loi ; dans ce cas, il y aurait un changement de condition et 
dommage pour des éditeurs. Au lieu de se trouver, à l’ex- 
piration de leur propriété privilégiée , en face de la con- 
currence , et, concurrens eux-mêmes , ils se seraient trou- 
vés en face d’un autre droit privilégié, qui aurait muréleur 
industrie. Cela demandait une exception; nous l’avons faite. 
La libéralité du législateur peut concéder des faveurs, mais 
à condition qu’elles soient encore de la justice. 

Le titre VI n’est que la sanction pénale des dispositions 
des titres précédens. Tout droit sans garantie est un droit 
fictif; il faut une force à la loi. Cette force, c’est la peine. 
La commission a été unanime dans la pensée d’armer la 
propriété littéraire de la force morale et de la force pénale 
suffisante pour qu’elle fût efficacement défendue contre la 
contrefaçon à l’intérieur. Les articles 49, 20, 21, 22, et le 
troisième paragraphe de Farticle 23 du projet de loi ont 
pour objet de déterminer cette pénalité. L’amende de 300 à 
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2,000 fr., encourue par tout contrefacteur, des dommages 
et intérêts égaux au moins à la valeur de l’édition originale 
sur laquelle la contrefaçon a été commise ; l'amende accrue 
et l'emprisonnement en cas de récidive, ont été conservés 
ou insérés au projet. Si des peines trop fortes découragent 
la justice du juge, des peines trop faibles découragent 
l’industrie et décréditent la propriété. Placés entre ces deux 
écueils, nous avons voulu qu’un délit, d'autant plus cou- 
pable qu’il est toujours prémédité, d'autant plus nécessaire 
à frapper quand il se montre, qu’il est toujours commis 
dans l’ombre, fût atteint non seulement par le déshonneur 
qu’il brave, mais aussi par la réparation à laquelle il à trop 
long-temps échappé. La loi s’est fait d'avance l’arbitre des 
dommages et intérêts. Elle les fixe à la valeur de l'édition 
qu’on a voulu contrefaire et qu’on a contrefaite. C’est la 
loi du talion la mieux justifiée par l'intention du contrefac- 
teur et par le dommage à l’éditeur. C’est le poids exact de 
la réparation mis dans la balance du juge contre le poids 
exact du délit. La chambre décidera si une disposition si 
juste ne doit pas être une disposition légale? S’il y a danger 
à écrire dans la loi ce qui est arbitraire, il n’y a jamais 
danger à écrire ce qui est juste. La loi de 1793 arbitrait 
d'avance à la valeur de 3,000 exemplaires le dommage pré- 
sumé d’une contrefaçon. C’était moins juste et plus sévère. 


Contrefaçon étrangère. 


Mais tandis que nous faisions le code de la propriété litté- 
raire pour la France, l’urgence d’un code international de 
cette nature de propriété se révélait de toutes parts, et par 
les plaintes de notre industrie lettrée, et par les catastrophes 
de notre librairie, et par le cri unanime de réprobation qui 
s'élève dans toute l'Europe contre ces dilapidations des 
propriétés nationales, des propriétés industrielles et des 
propriétés privées, que le silence du droit public autorisait 
sans doute, mais qui, pour être un droit de tous contre 
tous, n’en sont pas moins un scandale de la civilisation. A 
peine un livre est-il imprimé à Londres, à Vienne, à Paris, 
que des contrefacteurs étrangers s’en emparent, etque, sans 
avoir à subir ni les conditions du fisc ou du travail national, 
ni les avances des éditeurs originaux, ni le droit d'auteur, 
ils les réimpriment sous tous les formats, se substituent 
aux droits onéreusement acquis par les éditeurs, et inondent 
l'Europe et l'Amérique de cette contrebande de la pensée, 
d'autant plus avantageuse pour eux que ce commerce équi- 
voque n’a rien d’aléatoire, et qu’il n’agit que sur des livres 
dont le succès est déjà fait et le débit par conséquent assuré. 
C’est par là que l’industrie littéraire des grandes nations 
fuit de toutes parts, et que leur librairie, spoliée dans ses 
foyers naturels, devient le privilége et le monopole d’une 
industrie cosmopolite, qui exploite à son profit une pro- 
priété banale que l’incurie et l'injustice des grands Etats 
leur a trop long-temps livrée. 

La spoliation de cette industrie, quant à la France, ne 
s’élève pas à moins de 8 à 10 millions par an. Cet abus, non 
moins nuisible aux lettres que mortel au commerce, a frappé 

* À la fois tous les Gouvernemens. Les plus petits ont senti 
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les premiers le mal. ils ont compris qu’une propriété qui 
cessait à la frontière, quand cette frontière était rapprochée, 
n'existait que de nom. Quelle pouvait être la rémunération 
d’un auteur ou d’un libraire à Rome, à Florence, à Parme, 
quand on pouvait le réimprimer sans fraude à Naples, à 
Turin, à Modène, à Milan? Il en était de même en Alle- 
magne. Les petits Etats ne pouvaient plus écrire, les grands 
Etatsle pouvaientencore ; leurindustrie, protégéed’abord par 
une plus grande masse de consommateurs nationaux, n’a 
pas tardé à leur être dérobée. Les choses en sont là. Tout 
le monde se plaint, tout le monde réclame un droit inter- 
national, nécessaire à instituer pour tous. On a commencé 
de voisin à voisin : les Etats d'Italie, à l'exception de Naples, 
ont fondé d’abord la perpétuité de la propriété littéraire en 
faveur des auteurs et de leurs héritiers; ils ont proclamé 
de plus l’internationalité de la propriété des livres. Le contre- 
facteur de l’ouvrage publié chez l’un de ces peuples sera 
poursuivi et puni chez tous. L'Allemagne est entrée dans 
la même voie; la contrefaçon intergermanique y est pro- 
hibée. 

L'Angleterre, la Russie, l'Autriche, la France, émues 
par des idées d'équité générale, plus que par des intérêts 
à-peu-près égaux, se montrent disposées à écrire partout 
ce droit public d’une propriété de plus. Le bill anglais, du 
31 juillet 1838, l’a déjà formellement écrit. Nous avons, 
nous , nation éminemment littéraire , deux moyens de hâter 
ce concert des Gouvernemens, qui, pour être efficace, doit 
être ou devenir unanime. La rivalité ou l'initiative; la 
contrefaçon, autorisée chez nous, des nations qui nous 
contrefont, ou la proclamation morale et généreuse du res- 
pect de la propriété des autres chez nous, avant même que 
ce principe füt proclamé à notre bénéfice chez toutes les 
nations. L’équité naturelle, dont il est toujours glorieux 
d’être les précurseurs, et les intérêts les mieux éclairés sur 
ee qui les concerne, les écrivains, les imprimeurs, les li- 
braires, étaient ici d'accord, et nous demandaient avec 
instance et avec unanimité la proclamation, même témé- 
raire et gratuite, d’un grand principe de moralité et plus 
élevé au-dessus des rivalités nationales. Votre commission 
rendait hommage à ce sentiment et le partageait. Toutefois, 
elle n’a pas cru devoir désarmer le Gouvernement de cette 
valeur de la réciprocité à faire peser dans des négociations 
prochaines. La proclamation gratuite d’un grand principe 
de propriété internationale lui à paru d’autant plus assurée 
que la France, en la demandant à toute l’Europe, aurait 
des avantages à offrir aux Gouvernemens qui voudraient y 
accéder. à . 

C’est par ce petit nombre de dispositions prévoyantes, 
améliorées encore par la discussion de la chambre, que 
vous manifesterez votre sollicitude pour ces divers domaines 
de la pensée. Ces nobles ouvriers de l'esprit, qui se sont 
toujours plaints de l’ingratitude de la loi, n'auront plus 
désormais à se plaindre que d'eux-mêmes. Vous leur aurez 
donné tout ce qu’une même législation peut donner, la 
justice, la rémunération par les œuvres, la sécurité, un 
modeste et trop court avenir. La loi ne peut que cela; Dieu 
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seul donne le génie, le génie ne donne que la gloire, le 
lravail seul donne la fortune. | * 
L'Europe entière, en ce moment, est inspirée de la même 
pensée; il appartenait à la France de devancer l’Europe. 
Sa grande place dans le monde lui a été dessinée par la 
main de ses artistes, par la plume de ses écrivains, plus 
large et plus incontestée que par l'épée même de ses soldats. 
Pouvait-elle laisser dans la négligence et dans la spoliation 
ces puissances de la pensée qui lui ont conquis tant d’em- 
pire sur l'esprit humain? L’ingratitude peut profiter à la 
gloire, car elle la rend plus touchante ; mais elle n’enrichit 
jamais les nations. Que ne devons-nous pas à ces hommes 
dont nous avons laissé si long-temps dilapider l'héritage ! 
Cinq ou six noms immortels sont toute une nationalité dans 
ie passé. Poètes, philosophes, orateurs, historiens, artistes, 
réstent dans la mémoire l’éclatant abrégé de plusieurs siècles 
et de tout un peuple. Montaigne joue en sceptique avec les 
idées , et les remet en circulation en les frappant du style 
moderne. Pascal creuse la pensée non plus seulement jus- 
qu’au doute, mais jusqu’à Dieu. Bossuet épanche la parole 
humaine d’une hauteur d’où elle n’était pas encore descen- 
due depuis le Sinaï. Racine , Molière, Corneille, Voltaire, 
trouvent et notent tous les cris du cœur de l’homme. Mon- 
tesquieu scrute les institutions des empires, invente la 
crilique des sociétés et formule la politique. Rousseau la 
passionne, Fénélon la sanctifie, Mirabeau l’incarne et la 
pose sur la tribune. De ce jour, les Gouvernemens ration- 
nels sont découverts, la raison publique a son organe légal, 
et la liberté marche au pas des idées, à la lumière de la 
discussion. Mœurs , civilisation, richesse, influence, gou- 
vernement, la France doit tout à ces hommes : nos enfans 
devront tout peut-être à ceux qui viendront après eux. Le 
patrimoine éternel et inépuisable de la France, c’est son 
intelligence. En en livrant la généreuse part à l'humanité, 
en s’en réservant à elle-même cette part glorieuse qui fait 
son caractère entre tous les peuples, le moment n’était-il 
pas venu d’en constituer en propriété personnelle cette part 
utile qui fait la dignité des lettres, l'indépendance de l’écri- 
vain, le patrimoine de la famille et la rétribution de l'Etat? 
Permettez-moi d'ajouter que la constitution sérieuse et 
légale de la propriété littéraire, artistique, industrielle, est 
un fait éminemment conforme à ces principes démocratiques 
qui sont la nécessité et le labeur de notre temps. Cette na- 
ture de propriété porte avec soi tout ce qui manque aux 
démocraties. C’est de l’éclat sans privilége ; c'est du respect 
sans contrainte; c’est de la grandeur pour quelques-uns, 
sans abaissement pour les autres. On a supprimé la noblesse, 
mais on n’a pas supprimé la gloire. Ce don éclatant de la 
nature est, comme les autres dons de Dieu, accessible à 
toutes les classes. Le génie qui naît partout est le grand 
niveleur du monde, mais c’est un niveleur qui élève le 
niveau général des peuples. La propriété littéraire est sur- 
tout la fortune de la démocratie, la gloire et la noblesse de 
l'égalité. » 
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ADVERTISEMENT. 


The following dissertation constitutes Part Third of a Treatise (in French) 
on the Rights of Authors, in Literature, Sciences, and the Fine Arts, the 
first volume of which has recently been published at Paris, by Augustin- 
Charles Renouard, author of a treatise published a few years since on Pa- 
tents for new inventions. It considers the abstract question of the nature 
of the rights of authors, independently of all legislation on the subject. Two 
theories have been started as the basis of the positive law relating to copy 
right. One of these theories attributes to an author a right of property in 
his thoughts, and demands the same protection for this property, which 
the positive laws accord to the proprietor of an article of merchandise. The 
other considers the composition and publication of a book as a service 
(voluntary, indeed, but not the less meritorious,) rendered by the author to 
the public, which entitles him to an adequate remuneration. On the first 
of these theories is founded the claim of a perpetual copy-right,—the fa- 
vorite project of some recent writers ; on the other, the system of an exclu- 
sive privilege to print and sell for a limited period, which is the basis of 
the laws of all or nearly all the states of the civilized world, on the subject 
of copy-right. Mr. Renouard, in opposition io almost all the theoretical 
writers, adopts the latter system, and explains and defends the grounds of 
his opinion, in a very able and conclusive manner. His arguments, it 
seems to us, are unanswerable. This discussion is very remarkable in one 
respect ; it leads by reasoning and argument to the same theoretical results, 
which have been already practically adopted in the existing laws ; and, thus, 
unlike most theoretical speculations, establishes an existing institution upon 
the firm basis of abstract and immutable principle. The subject of remu- 
nerating authors for their services to the public, or, in other words, the law of 
copy-right,seems, at this moment, to be attracting legislative attention in every 
part of the civilized world ; and, though the question of theory is hardly an 
open one in this country, since the constitution of the United States gives 
its sanction to the system of exclusive privilege for a limited period only ; 
yet the subject is not without its interest here, and will probably be much 
discussed even on theoretical grounds, by the next or some succeeding 
congress, in reference to extending the privilege of copy-right to English 
authors, under the new international copy-right law of Great Britain. Under 
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these circumstances, the following theoretical exposition of the principle, 
upon which the general system of copy-right is founded, will be likely to 
prove an acceptable contribution to the somewhat scanty knowledge existing 
among us on this important and really difficult subject. In the course of this 
dissertation, Mr. Renouard takes occasion to :refer to the opinion of Kant, 
in regard to the rights of authors ; and, in another part of his work, he gives 
an analysis of the doctrines advanced by that author. As every thing which 
the great German metaphysician has written is worthy of attention; and as 
his ideas on the matter in question have had no trifling influence, both in 
the legislation of the German States, and in the formation of the speculative 
opinions of the German authors; the analysis of his system, inserted in 
the first part of Mr. Renouard’s work, has been translated and annexed to 
the Theory of the Rights of Authors. In making the following translation, 
the French word editeur, which does not answer to our word editor, but 
corresponds more nearly to what we mean by a publisher, has been rendered 
by the latter word. In English, we have no’word except pirate, to designate 
one who publishes a book without the permission of the author or proprietor; 
and as that word is seldom used in that sense, the word counterfeiter has 
been adopted as a more proper translation of the word contrefacteur, by which 
the French designate an unauthorized publisher. 

This dissertation was first read as a memoir before the Academy of Moral 
and Political Sciences, at Paris, in January, 1837 ; it was subsequently pub- 
lished in the Review of Legislation and Jurisprudence, conducted by Mr. 
Wolowski; and was then inserted, with some changes and many additions, 
and a division into paragraphs, in the first volume of Mr. Renouard’s work 
on the rights of authors, from which it is now translated. 


RIGHTS OF AUTHORS. 


L 


< 


Authors have a right to profit by the produce of their works. 


_Naruraz equity and history agree in putting this proposi- 
tion beyond dispute. It has always been considered, that 
the author of a work has a right to be recompensed for his 
labors. In the period anterior to the invention of printing, 
this right, too self-evident not to be from thenceforward 
explicitly acknowledged, did not exist under the form of 
an exclusive right; as no one denied the possessor of a 
_manuscript or copy the faculty of reading it, learning it by 
heart, or reciting it, so it was never dreamed of to interdict 
the taking of copies, to be bought and sold like all other 
movable objects. At this epoch, authors sold copies of 
their works, but the sale was not confined to them; andit 
was necessary to seek otherwise than in this pitiful way 
the remuneration to which they were entitled. It was not 
until after the discovery of the prompt and easy mode of 
reproducing a great number of copies, by means of the 
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press, that the idea of an exclusive right arose, and it 
began to be believed that an author might find an in- 
demnification for his labor and a payment for his services 
in the sale of his works. This right, in the first instance, 
took the form of a privilege, which at that time prevailed 
in regard to all industrial fabrications, as well as in the 
exercise of all the professions; and, which, originally pro- 
tective, became more and more oppressive, as the improve- 
ment of the social state rendered it of less utility. But 
the system of privileges was complex; and those of au- 
thors were inextricably mixed up with the privileges of 
booksellers, of printers, and of dramatists We have seen, 
in the first part of this treatise, what has been the progress 
of the claims of authors; how, at first unknown and mis- 
understood, they came to light when literature attained 
power; how they grew with the influence of the press; 
and how they finally gained a place in modern legal sys- 
tems, in all of which they are now the objects of attention 
and regard. 

We may and we ought to discuss at length the nature 
and the extent of the rights of authors. But to deny that 
they have a right to derive a profit from their labors would 
be to deny the existence of light. We shall not stop to de- 
monstrate a truth so manifest. 


IL. 


Society acquires, by the publication of a work, a right to 
preserve the use of it. 


À work before it is published belongs only to the author ; 
itis his spoken or written meditation, his thought, his in- 
tellectual being; it is himself; the author is not bound to 
account for it to any one, and is the absolute master to 
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modify or destroy it. The fruit which he then draws 
from it is the well-being of study, the enjoyment of labor 
and of the exercise of his faculties ; it is that pleasure of 
creation which is produced by the birth of ideas. 

By publication, the author ceases to remain alone with 
his thought, and his work enters into all the understandings 
to which he communicates the expression of it. This is 
an incontestable fact. Does there result, from this fact, a 
right in favor of society ? 

It may be demanded, whether an author, who has com- 
municated his ideas by publication, and, in return, has 
received influence, honor, and perhaps profit from such 
communication, can, after having obtained these advan- 
tages, break the association into which he has caused the 
public to enter, and, at his pleasure, withdraw the share 
furnished by himself. Will it not be admitted, that if the 
public has gained the knowledge of the work, the author, 
on his part, has gained a public? Will it be denied, that 
the most original writer is the work of his own age and 
of former ages, as much at least as of his own proper 
genius; that the general domain has furnished him with 
the elements of the ideas which he has elaborated; that in 
restoring them to the civilization to which he is indebted 
for them, he acquits himself of a duty towards humanity, 
and pays to his cotemporaries and to his descendants a 
debt of gratitude, with which he is charged in favor of his 
cotemporaries and his ancestors ? 

These considerations, weighty as they are, are not sufli- 
cient to bind the author himself otherwise than by a moral 
obligation, or to give rise to a formal right to interdict him 
from delaying or suppressing, during his lifetime, his intel- 
lectual communications with the public. 

But when the author has ceased to exist, it does not 
belong to any one whatsoever to will that his work shall 
perish, or to place any obstacles in the way of the pro- 
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pagation to which he has delivered it. To have commu- 
nicated his conceptions to the public, is to have clearly 
manifested an intention to give duration and life to them; 
but, it is publicity alone that assures the life of a work, 
clothes thought with a body which is immortal, and pre- 
vents it from being destroyed with the corporeal organs of 
him who conceived it. The assignees of the author, who 
can have no rights but from him, would put themselves in 
revolt against his will, if they should injure the circulation 
of his work. It isin vain for the author himself to ex- 
press a desire, that after his decease the contract consum- 
mated between him and the public should remain unex- 
ecuted ; the ideas, which, in his lifetime, he introduced 
amongst those of the public, the public detains by an inde- 
structible act, and possesses by an irrevocable donation, 
or, to speak more properly, by an alienation, the price or 
the penalty of which, received in part during the life of 
authors, will for ever identify itself with their memory ; the 
public has an express right to preserve these ideas within 
its domain. 


IL. 


À law concerning this matter cannot be good, but upon the 
double condition, that it neither sacrifices the right of au- 
thors to the public, nor the right of the public to that of 
authors. 


This proposition is a necessary consequence of those 
already stated. Since the two rights exist, to destroy the 
one in order to give force to the other, would be to sanction 
an usurpation, either upon the private or the public domain. 

This conciliation of the two rights and interests, so far 
from having been neglected in practical legislation, appears, 
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on the contrary, to be the principal idea, which has deter- 
mined almost all the laws concerning this matter. 

This result, to which we have arrived by experience and 
good sense, is not sufficient to explain the theory ; and our 
legislation, consequently, prudent and just as it is, has been 
incessantly attacked and called in question even in its very 
foundations. This cannot fail to be the case, so long as the 
principles of our law remain enveloped in the same obscu- 
rity. It is only by the adoption of a strong and clear 
theory, and by the destruction of the prejudices which pre- 
vail in this matter, that the discrepancies of opinion will 
have an end. In order to do this, it is not enough to say, 
that there are two rights to be conciliated ; it is necessary 
to go further, and to become intimately acquainted with 
the nature of these rights, the conciliation of which is the 
problem to be resolved by a good law. 


IV. 


T'he two systems in question are those of a perpetual property 
and of a temporary right. 


By the first proposition, Î have set aside every system, 
which would tend to a negation of the right of authors. It 
is not necessary, at present, to examine how this right shall 
be exercised ; is it perpetual or is it temporary,—such 1s the 
fundamental question which we must first decide; it will 
be time, afterwards, to consider the variable and secondary 
questions concerning the form to be given to this right, its 
mode, its conditions, and its duration. 

The partisans in favor of the perpetuity of this right are 
very numerous. Their system is easily described ; it is that 
of property, with all its juridical characters, transmissibility, 
perpetuity, inviolability. The greater number of writers 
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have embraced this opinion; we have seen it explicitly 
taught by d'Héricourt, Diderot, Linguet, Voltaire, and the 
advocate-general Séguier ; and it has been advanced by a 
hundred others. The expression lierary property has en- 
tered into the language, and the adoption of these words, 
which have prevailed in use, indicates the popularity of the 
opinion which they express. This opinion has finally pre- 
vailed to such a degree, that the compilers of the laws, lim- 
iting the exercise of the rights of authors to a specified period, 
have considered it a duty to commence by declaring, that, 
of all kinds of property, this is the most sacred, the most 
legitimate, the most impregnable. 

This theory has been applied by positive legislation in 
France, in the regulations of 1777, and in the law of March 
18, 1806, concerning designs for manufactures. In Eng- 
land, the jurisprudence has declared that a perpetual pro- 
perty existed in virtue of the common law, before it was 
restrained by legislative acts. ‘The perpetual property 
existed in Holland from 1796 to 1811, and from 1814 to 
1817. J 

The system of a temporary right has enjoyed but little 
favor among the writers; but, on the other hand, it has 
greatly prevailed in legislation. It is the general right of 
all nations; it is that of France, in all her laws, ancient 
and modern, with the exception of the two above mentioned. 
It is upon this basis, also, that all the modern laws relative 
to patents for inventions are founded. 

If the question were to be decided by authority, I do not 
hesitate to say, that the universal practice of enlightened 
nations ought to be of much greater weight than the agree- 
ment of the theorists, even if they were unanimous. 

It is a singularity worthy of remark, that a practice pre- 
vails, without exception, which attacks the received ideas, 
which is at variance with the established language, and 
which shocks the favorite thesis adopted and defended by 
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almost all the writers. There certainly must be, on one 
side or the other, a prejudice to be rooted up, a dominant 
error to be destroyed. 

The theory of a temporary right is not, like that of a lite- 
rary property, readily expressed in a single word; it embraces 
complex ideas; it demands exposition and development. 
Already, in my treatise on patents for inventions, I have 
attempted a demonstration which I am now going to resume 
. and complete, by endeavoring to refute or obviate the prin- 
cipal objections, to which it has appeared to me to have 
given rise. At this period, [I was not acquainted with the 
dissertation of Kant, on this subject. I do not adopt all the 
developments or all the consequences of that dissertation; and 
I agree, that, proposing especially to found and to define the 
right of publishers, he has not explicitly resolved the ques- 
tion which now occupies our attention. But he has at least 
established it as a principle, that a book is nothing more 
than the use of the powers and faculties of the author, or 
an instrument by the aid of which he addresses himself in 
language to the public. I hope to demonstrate afterwards, 
that consequences flow from this fundamental principle, 
which are irreconcilable with the thesis of a perpetual 
property. 

It has frequently happened to me, in the discussion of this 
question, to meet with partisans of the right of property who 
were disposed to hold it very cheap; and, who, provided one 
consented not to deny the right, were ready to abandon all 
the consequences of it, and to restrain its effects to those of 
a property purely temporary. "This seems to have been the 
case also in all the legislative discussions on this subject. 
That expedients of this kind might be resorted to, in the 
practical management of affairs, for the purpose of cutting 
short or evading a discussion, is conceivable; but when we 
are called upon to decide a philosophical problem, we must 
go to our task with more resolution. The pretended solu- 
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tion, which consists in acknowledging the property only to 
convert it immediately into a right purely temporary, is a 
mere subterfuge. I shall hereafter demonstrate, that the 
essential principles of property are opposed to such an 
adjustment. It is because the discussion of fundamental 
principles has been eluded, that the questions remain con- 


fused; that the laws, drawn up without method and unity, 


lend themselves to all forms of argument; that the juris- 
prudence floats without a compass. Investigations of this 
kind are not idle. The study of legislation would be in- 
complete, if we should content ourselves with copying the 
texts which it might bring together, or even with deter- 
mining the results which it might be useful for it to obtain; 
and something will be wanting to the satisfaction of the 
understanding, as well as to the logical certainty of the 
reasoning, if we neglect to go back to principles, and after- 
wards to follow them out in their results. 


Li 


T'he reproduction of works of mind is not an object of property. 


In order to ascertain whether there is such a thing as 
literary property, or, on the contrary, whether authors do 


not derive their right to receive a price for their labors from - 


a different title from that of proprietors, it is indispensable, 
in the first place, to consider the nature and characteristics 
of property in general. : 

It is undertaking a formidable analysis, to attempt to 


show clearly the grounds upon which the great right of 


property, one of the chief supports of the social edifice, is 
founded. There is no higher or more arduous question in 
the philosophy of law. 


That intelligence has the empire over things, —that man 
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is the lawful master of non-intelligent nature, delivered to 
him for his use, —is a truth too evident to be contested. 

That the world has been- given, not to one or to several 
men, but to the human race; that sociality is a law of our 
physical, intellectual, and moral organization ; that the state 
of society,—a necessary state,—has created for men an 
order of duties, which they are essentially constituted to 
comprehend, and the care of which is confided to each 
individual conscience, even before it is assumed by positive 
laws; that, in the first rank of these duties, is placed that 
of respecting in our fellow-men, personality, reason, liberty, 
holy in them as in ourselves; that from thence results a 
moral limit to our empire over material nature, a limit 
which consists in a respect for the rights of others, in an 
obligation not to attempt to appropriate to our own use those 
portions of matter already appropriated by one of our fellow 
men: these are propositions, which philosophy has so well 
demonstrated, that it is quite unnecessary for us to stop to 
establish them by proof ; they are acquired to science, which 
has a right to hold them as proved, and to take them for a 
point of departure. 

These fundamental principles are not sufficient of them- 
selves to establish and justify the origin and the conditions 
of this right. 

Property, as it is defined by usage and universal consent, 
is an entire and absolute right over things, which is acquired 
by first occupation, by exchange (a contract which includes 
that of sale), by donation, by natural successions, regulated 
by the will of the law, and by testamentary successions 
regulated by the will of the individual. 

l'he complete power of the proprietor, —the inviolability 
of his exclusive right, —the perpetuity of this right by the 
complete transmission of it from one to another ;—these are 
the characteristics which the habits of the human race recog- 
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nise in property, and upon which the respect it receives is 
founded. 

The right of property has had its adversaries ; for one of 
the proofs of liberty, which the human mind has always 
given, has been to revolt against the best-accepted truths. 
Some have demanded a new social organization, founded 
upon a coôperation of all labors, and a community of all 
goods ; others, acknowledging labor as the only lawful 
source of possession, have attacked hereditary transmis- 
sions, and the payment of rents to proprietors, who do not 
occupy or cultivate their estates themselves. It would 
belong to a supreme power only, to assign to each his 
share in the distribution of material things, according to 
the capacity or the utility of individuals and for the greatest 
general 200d. 

I shall not trouble myself with a refutation of these para- 
doxes; not that they do not involve social problems of a 
high interest, or that the discussion of them might not lead 
to the establishment of important truths; but it is necessary 
to know how to set bounds to our inquiry, and to avoid the 
temptation of proving every thing and of saying every thing. 
I declare, therefore, that [ take for my point of departure 
the common belief of the human race in the right of pro- 
perty. In another place, I shall set forth how and why I 
fully accept the wisdom and the truth of this general belief. 

Not only do I believe in the right of property ; but I am 
one of those who think that its establishment rests upon a 
necessary and natural right. I shall mention the reasons 
why I do not accept the opinion, which would reduce pro- 
perty to a mere creation of civil right, resulting from variable 
conventions, established by positive laws with a view to the 
greatest social utility, 

The numerous partisans of this last opinion consider pro- 
perty to be lawful because it is useful; for, according to 
them, utility is the root of all right; one positive law has 
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created property ; another positive law may destroy it, and 
supply its place by a new combination. For those who 
hold this system, the controversy concerning the rights of 
the authors of intellectual productions may be reduced to 
the inquiry, whether, in this matter, it is useful or injurious 
to sanction a right, destined to be exercised, in all its plen- 
itude, according to the rules and with the consequences 
which the existing law attributes to the property of material 
objects. 

But I neither will nor can thus limit the question, since I 
consider property as belonging to that necessary right, which 
constitutes what must be called the natural law; a law 
superior to the arbitrary and accidental combinations of 
positive laws, which cannot reject it or substitute any thing 
in its place. If I should acknowledge in the rights of au- 
thors the character of property, my mind would not be at 
liberty to refuse them a single one of its consequences. 

I shall first set forth the ground and the origin of the right 
of property, and, then, penetrating into the essence of the 
right of authors, I shall examine whether these two rights 
proceed from the same source and exist upon the same 
conditions. 

What is the subject of the right of property ? and what 
is its object ? 

The subject of property is man. The non-intelligent 
nature has been given to him to serve him, and that he 
might make use of it; it is put into his power, and subor- 
dinated to his action. The things, which an individual or 
an association has not appropriated, remain a vacant good, 
a good useless to the human race, or rather they are not 
yet a good. 


1 Restrained to these terms, the question would be promptly resolved : for, 
as will be seen hereafter, grave considerations of general interest demonstrate, 
that there would be great danger to the social state, in subjecting the products 
of thought to the bonds of a perpetual monopoly. 
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The right over things would be illusory, if, for him who 
uses them, there were no stability, no security, no future. 
They cannot be used but upon these conditions. If, when 
a man gathers a fruit, any one might snatch it from his 
hand or his mouth; if, when he shelters himself under à 
roof, another might drive him from it; if, when he has cul- 
tivated and planted a field, the first comer might harvest it; 
who would be fool enough to cultivate the earth, to build a 
house, or to count for a moment upon the future? If this 
were the due order of things, providence, in delivering ma- 
terial nature to the human race, instead of furnishing it 
with the condition of its existence, would have thrown into 
the midst of it an inexhaustible source of discords and of 
wars; life would be impossible, sociality a chimera; and 
man would be surrounded by chaos and violence. It is 
therefore the law of man’s nature that things should be’ex- 
clusively appropriated. 

To whom shall they be thus appropriated? Since all 
have originally a right over all things, he who first marks 
a thing with the seal of his right, can no longer be divested 
of that thing, without suffering injustice and injury. 

The necessity of acknowledging the fulness of right in 
the person of the proprietor does not permit us to refuse him 
the right of exchange, of sale, of donation. He would not 
have all power over a thing, which he was interdicted from 
using, and in reference to which it was not lawful for him 
to transmit to another all his rights. 

That which would take place, if possession were not 
respected at all, would equally happen, if respect for pos- 
session were for a limited time only; as, for example, if 
upon the decease of the proprietor, his goods should remain 
without an owner. In that case, the object abandoned 
would perish or remain unused; or, rather, given over to 
the chance of conquest by whomsoever might first seize 
upon it, it would at every moment be the occasion of war. 
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If it is important that neither time nor death should dis- 
turb the stability of property, who shall possess upon the 
death of the proprietor? who shall become proprietor in his 
place ? 

It is neither a pure caprice of the accidents of birth, nor an 
unconsidered and arbitrary provision of law, which, by con- 
secrating the lawfulness of natural and testamentary suc- 
cessions, designates the legatee or the heir as the just succes- 
sor destined to continue the person of the deceased. 

No man is isolated on the earth; sociality is essential to 
the human race: society is a natural state. But society 
would not exist, if there were no gatherings together of 
individuals, if there were no aggregations of human beings, 
grouped around the heads of families and houses, of which 
those heads were the government and centre. It is by this 
cohesion of a multitude of partial societies, that the human 
race is held together and united. A proprietor possesses 
only upon the condition of performing certain duties. This 
condition requires him to nourish and educate his children, 
to contribute to the common expenses, to the charges of the 
state. His wife and children, his father and mother, his 
brothers and sisters, and his domestics, have a certain share 
in his goods, of which he is the dispenser, and of which he 
is prohibited, by the law in some cases, and in others by 
morals, from depriving them. After him, his goods remain 
subject to his debts; in the first place, without doubt, to his 
civil debts, but also to his natural debts. They will pass 
to the persons, towards whom the deceased was bound by 
the most intimate duties, and who will form one or several 
other centres of houses or families. If the deceased desig- 
nates one of his associates, as the individual to whom his 
estate shall pass, this is the testamentary succession ; if the 
law designates the person, this 1s the legal succession. 

Through all the transmigrations of property, the character 
of perpetuity dominates, and continues it without interrup- 
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tion from the first occupant to those, who, by contract, 
donation, testament, or succession, represent him and sup- 
ply his place. 

Occupation is the first source of property; prescription is 
- the second. Those, to whom goods have not come regularly 
by the occupation of vacant objects, or from the assignees 
of the first occupants ; —those, who have been invested with 
them by conquest, war, or any other mode of spoliation, or 
by any other forcible act, —are usurpers and not proprietors. 
But, in default of the legitimation derived from the first 
“occupation, the objects possessed by them may, in their 
hands or in those of their successors, acquire the character of 
property by the legitimation of prescription. This is a hom- 
age rendered to the necessity of the continuity of property. 
There is great sense in the axiom, by which prescription, 
the daughter of time and the mother of peace, is denomi- 
nated the patroness of the human race. 

Whatever may be the source of property, its essential 
characteristics are exclusive enjoyment, complete control, 
and transmissibility ; all which are derived from the very 
nature of man, and are necessary to the plenitude of the 
right with which he is invested, as the master and king of 
nature. CHE 

We have studied property in its subject, which is man. 
It is now to be considered in its object. 

Every object of property must be a thing susceptible of 
appropriation. 

It is for this reason, that slavery is unlawful ; for it sup- 
poses the appropriation of an understanding, whereas every 
understanding must remain free and its own. 

Even in the non-intelligent nature, there are some things, 
the use of which does not require an exclusive apprehension 
perpetually transmissible. 

The division of things into appropriable and unappropri- 
able is not new. It was recognised and admirably deve- 
1 ped by the Roman Jjurisconsults. 
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There is necessity, utility, and justice, in attributing 
appropriable objects to exclusive proprietors; but to attri- 
bute unappropriable objects to exclusive proprietors, is to 
impoverish humanity entire. It is not necessary, since pri- 
vate interest has no need to trouble itself in their care or 
preservation; it is not useful, as the value of these things 
suflers no diminution by their being used by every body; 
it is not just, for every man has a right to what he can 
appropriate to himself without any prejudice to the rights 
acquired by others; and if an object is such, that every 
subject may have the full and complete enjoyment of it; 
without preventing any other subject from enjoying it 
fully and completely, to appropriate it to a single individual 
would be an intolerable usurpation. 

The same portion of earth cannot be cultivated or pos- 
sessed by all; but air and fire are universal riches. There 
is a vast family of these goods, the common patrimony of 
the human race, and the gift of a liberal providence to each 
of its members. 

In this great division of objects into appropriable and 
unappropriable, to which of the two classes belong the pro- 
ducts of intelligence,—the works of science, literature, and 
the arts ? 

These productions and works, what are they? A nov- 
elty of combination in the results of thought. But how 
can any one doubt, that thought, by its very essence, 
evades all exclusive appropriation? When it passes into 
the minds which receive it, it does not cease to belong to 
the mind from which it emanates; like fire, it communi- 
cates and extends itself, without burning less brightly on 
its own hearth. 

From the fact, that the limitation of thought by exclu- : 
sive appropriation is not necessary, the human race has a 
right to conclude that it is not permissible. If a field, or a 
fruit, or any object whatever, which is in its nature appro- 
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priable, is delivered to all, or if all desire to take possession 
of itat the same time, it is clear that no person will enjoy 
it On the contrary, the propagation of thought, instead 
of injuring, strengthens, augments, enlarges it; happy that 
- all can enjoy it, the human race derives therein its dignity 
and its life. ‘To propagate, improve, and complete its 
diffusion, is for humanity the highest kind of progress. 

The perpetuity of property is agreeable to our social 
habits. A piece of land, a house, a movable, are possessed 
exclusively, and transmitted by succession. An author 
says to himself: I have created a work, which is worth as 
much as a movable, or a piece of land, why should not 
my children have the enjoyment of it, in the same manner, 
as other children enjoy the goods left to them by their 
fathers ? 'T'hese considerations are powerful. It cannot be 
denied, that if the author had applied the powers of his 
mind in speculating, laboring, planting, or building, he 
might have thus increased the patrimony of his children, 
during that period in the family life, when it is upon the 
father and not upon the children, that the duty of labor is 
imposed, and when the tender age of the latter precludes 
them from doing any thing for themselves. But, if we 
attend to this matter a little, we shall see how the best 
truths are mutilated and ruined by beingexaggerated. Itis 
necessary, that the labor of the fathers should be for the 
profit of the children; but it is not necessary, by according 
a right of indefinite property in objects, the essence of 
which does not require that they should remain for ever 
appropriated to exclusive detainers, to establish the princi- 
ple, that the labor of fathers has for its result to favor 
without term or limit the idleness of children, to the 
detriment of the whole society. ‘To extend transmissions 
by way of inheritance beyond those cases in which inher- 
itance is indispensable, is to 20 farther than to consolidate 
property; it is to found a nobility, and to build up, on the 
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ruins of common right, exceptions and favors repugnant to 
our social order. 

The conclusion from what precedes is, that, there does 
not exist, in the nature of the creations due to the labors of 
authors, that character of property, which has for its condi- 
tion and consequence the perpetuity of indefinite transmis- 
sions. 

Here arises an objection, which has been too frequently 
renewed, not to merit a serious attention. If the question 
be confined to the mere thought itself, it is readily con- 
ceded that it is unappropriable; but, it is said, that, besides 
the thought, there is a further creation of the author in the 
productions of the understanding. When a manuscript, a 
picture, or a book, by taking a body, has marked with 
the stamp of its form a certain portion of matter, the 
paper, the canvas, or the colors, have become the Athalia 
or the Transfiguration. The material book, the body of 
the printing, is susceptible of property. Why should not 
this property possess all the characteristics of that of any 
other material object ? 

T'his objection rests upon a confusion. The right which 
we are examining is not that which consists in being the 
proprietor of the material body of a book or of a picture; 
it is that of reproducing the picture or the book; it is the 
right of copy. T'here is no doubt, that the exercise of this 
right creates and produces appropriable objects. But that 
1s not the question. Our inquiry is, whether this creative 
right is susceptible of being appropriated. A poet creates : 
verses. ‘The paper, which materializes the emission of 
them, is an object of property; the hundred thousand 
copies in which these verses are reproduced are susceptible 
of becoming the property of an individual, or of a thousand, 
or of a hundred thousand. But the poetry itself, the 
power of each individual to identify it with his own un- 
derstanding, the possibility of reproducing by repeating or 
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writing it—is not appropriable. The thought, the faculty 
of emitting it, the power of reproducing it, must not be 
confounded with those portions of matter which have be- 
come books, and of the property in which no person can 
deprive the owner, even though every body should repro- 
duce similar books, and should reimpress upon other ma- 
terial objects the emanation of the same thought. The 
mind, which first combined or created the thought, does 
not physically possess for its materialization a more ener- 
getic power, or a more special aptitude, than anÿ other 
mind, which, after having apprehended and comprised it, 
will be as fully able to reproduce the thought materially, 
as if it had been the original creator. To enable me to 
impress upon such or such a portion of matter the form of 
this thought, which, by falling under the aperception of 
. my understanding, has penetrated its intimate essence, I 
have thenceforth no need of any one’s assistance. A posi- 
tive law or a particular agreement may, in this respect, 
limit or suppress my right; but, if I am bound by a law, 
or chained down by a compact, they deprive me of a 
faculty which [ have acquired, and, which, without the 
express prohibition of a law or of a compact, would 
belong to me as fully as to the original creator of the 
thought. | 
T'he material representation of the thought of an author 
gives birth to a value which may be sold and used ; and this 
creation of new values, added, by the power of their minds, 
to the general mass of riches, is not one of the least titles of 
good writers to.the public gratitude. But, does it follow, 
that the spiritual element which enters into the composition 
of these values is appropriable? Certainly not. Further: 
considering books only in their material existence, and in 
relations purely industrial and economical, we shall per- 
ceive, that the essential and necessary part of the spiritual 
element in the creation of their value is limited to securing 
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the reimbursement of the expense of manufacture and sale ; 
an expense which would be lost, if the book, rejected by 
the public, should only be productive of a loss of industry, 
and a debasement of the original materials by the conver- 
sion of white paper into printed sheets. A short analysis 
of what constitutes the lucrative and venal part of a book, 
by establishing this proposition, will demonstrate, that no 
portion whatever of benefit for the author can enter into the 
price of a book, except so far as it is voluntarily introduced 
there by the operation of a law. 

In order to publish a book, the material of a printing 
office, types, presses, and ink, are necessary; there must 
also be workmen to put this material in operation; an 
undertaker, to oversee, lodge, and pay the workmen; a 
direction, to correct the proofs and to see to the beauty of 
the typographical execution of the work; the printed sheets 
must be collected together, folded, sewed, and bound ; and 
the edition must be warehoused, advertised, and sold. 
Each of these operations requires intelligence, and labor, 
as well as funds. The entire sale of the edition ought, 
therefore, to repay the funds employed, together with the 
interest thereon; and to pay the undertakers a profit, a 
price for the employment of their understanding and their 
time, for the use of their capital, and for the risks incurred. 
If a publisher should raise the price of a book, which any 
one was at liberty to print, above these necessary expenses, 
free competition would soon bring forward another pub- 
lisher, who, by selling the book at a less price, would obtain 
the preference among buyers. 

In regard to the intellectual value of the book, what 
proves that this passes for nothing as an element of the 
price, is, that the more the work deserves the favor of the 
public, and the more certain its sale, the lower the price of 
it may be reduced. Print a Campistron and a Racine; and, 
most certainly, you will be obliged to sell the former at a 
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dearer rate than the other, not that it has a greater literary 
value, but, on the contrary, because it has less. The sale 
being less sure, and therefore likely to be slower, it is 
necessary to charge a much higher price, on account of the 
risk of non-sale, and the longer use of capital and interest. 
Add to this, too, that the excellence of Racine, by multiplying 
the editions, obliges the bookseller to confine himself to the 
smallest possible profit, in order to maintain a competition. 

This is the case, when a book belongs to the public do- 
main, or, in other words, when there is no price to be paid 
to any one in order to acquire the right to print and sell it; 
the spiritual value of the book is commercially equal to 
Zero, and the inevitable effect of competition is to efface all 
the elements of price other than those of the manufacture 
and sale of the book. 

In order that it may be otherwise, the inquiry must relate 
to a book which is reserved to the private domain; for then 
the expenses and profits of bringing it into the market no 
longer constitute the only elements of the price. Another 
is added, namely, the payment to the author for each copy 
delivered to the public. T'he public must pay this supple- 
ment of the price, so long as there exists an exclusive right 
respected in the person of the author or of his assignee. 

It is a gross error to believe, that, in reference to this 
question, there exists a conflict of interest between authors 
and booksellers. When a book is of private domain, 
the benefit of the exclusive right is divided between the 
author and the publisher, who consequently has an interest 
in the existence of this exclusive right. The devolution of 
a book to the public domain confers, it is true, the right of 
printing it upon all; but under the condition of a free com- 
petition, which, of all the causes that operate to diminish 
the price, is incontestably the most efficacious. 

If it be true, that, in the present state of our law, it is 
nonsense to suppose, when no compensation is made to the 
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author or his representatives, that a present is made to the 
booksellers, it is just to remark, that it has not always been 
so; it was really a matter of grave controversy between 
authors and booksellers, when the right of printing and sell- 
ing was the object of exclusive privileges, in those persons 
who devoted themselves to that form of industry. It was 
then necessary to add to the price of manufacture and sale, 
not only a price for the author, but also a sort of rent, attri- 
buted to a privileged and incorporated profession. Hence 
the charge upon the public was enormous. The authors 
had strong reasons on their side, when, in opposition to the 
factitious privileges of the booksellers, founded upon the 
limitations, wholly conventional, which shackled the free 
exercise of professions, they set up the claim of a right in 
their works, a right founded in justice and labor. But 
where the authors of that period erred, was, that in order to 
maintain their doctrine, they undertook to assimilate their 
right in their works to a true right of property. The error 
has become more striking and more serious, since there are 
no longer any privileged booksellers. 

The state of things which then existed, in consequence of 
the corporate organization of the booksellers, may be com- 
prehended by a comparison of the state of things at the pre- 
sent day, with relation to dramatic works. In the case of 
a theatrical representation, if the public wish to enjoy it, 
they must not only pay the expense, risk, and profits of the 
theatrical enterprise, together with the price, in considera- 
tion of which, the author accords the right of representing 
his work, but also as a part of the price a further sum, 
which corresponds in a certain proportion with the privilege 
of the theatre. If the theatres were free, this last element 
would cease to enter into the price of dramatic represent- 
ations. HW: ati 

The conclusion from the observations which precede is, 
that the faculty of copying intellectual products, so long as 
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it remains free and universal, possesses no saleable value. 
It acquires this sort of value only by becoming a right re- 
served. In its nature and in the absence of restrictive laws, 
it is universal, unlimited, and unappropriable, as much as 
thought itself. 

Published thought is only susceptible of being copied and 
reproduced, because it has been uttered. From this fact, 
the partisans of a literary property draw the consequence, 
that, inasmuch as the author, before emitting his thought, 
is the absolute master of it, and may give it to the public or 
not, as he pleases, he may also, in giving it to the public, 
make his own conditions, give one part of the enjoyment 
and reserve another to himself, cede to all the intellectual 
enjoyment, and reserve to himself the right of sale, the use- 
ful domain. It is thus, they add, that the proprietor of an 
immovable may alienate in part, and in part retain the 
rights which belong to him; he may, for example, alienate 
the right of habitation, or the right of culture, and retain 
the right of the chase. 

T'his course of argument rests upon the error which has 
already been pointed out, and which consists in confounding 
two objects of right, whose want of resemblance modifes 
the nature of the right itself. The emission of thought can 
only take place by its realization under some material form. 
such as speech, painting, writing. If an author wishes to 
make known his thought, it is absolutely necessary that he 
should utter it. T'his thought, once uttered, penetrates the 
understandings to which it comes, not because the author 
consents to it, but by this alone that he has emittedit. It 
is not possible, that any other conditions should be made. 
To give and to retain a thought is an impossibility, an 
absurdity ; and no one has the power, by a mere exercise 
of his will, to divide that which by its nature is indivisible. 
No hypothesis of reasoning can prevail against a reality so 
evident. 
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To conclude, thought is essentially unappropriable ; and 


the faculty of copying and of reproducing thought is not 
less so. 


VI. 


The expression literary property ought to be discarded from 
juridical language. 


The proper employment of words is not a matter of 
trifling importance. When they are confused or ill made, 
they introduce obscurity or disorder into the ideas of which 
they are the signs. I have no fear in saying, that the pre- 
judices, which obscure the matter we are now considering, 
derive their principal strength from the right of citizenship, 
which the writers, an interested party in this controversy, 
have given to the expression, liferary property, by the help 
of which they have habituated peoples minds to their pre- 
tensions. 

In its primitive sense, property means that which is pro- 
per, peculiar, to such a person, or to such a thing; that 
which belongs to its essence ; that which distinguishes one 
person or thing from every other person or thing. Thus, 
itis proper to man to be free; it is proper to animals to 
feel, to grow, and to move; it is proper to matter to be ex- 
tended, divisible; in other words, liberty is a property of 
man; feeling and locomotion are properties of animals; 
extent, divisibility, are properties of matter. In this sense, 
it is very true to say that thought is the property of man; 
that the thoughts of each man are his property. 

But it is not according to this rigorous and primitive 
acceptation, —it is in virtue of an extension given to lan- 
guage by analogy, that our feld, our house, our clothing, 
our book, are called our property. ‘"l'hese objects are not 
proper to us; they are appropriated to us. The influence 
of language has modified the original signification of words 


28 


to such a degree, that the only objects of which man is 
called the proprietor, are those material external objects, 
which do not make a part of his person, but are accident- 
ally found attached to him by mere appropriation. We do 
not say, that a man is the proprietor of his liberty, an ani- 
mal of his locomotion; that fire is the proprietor of heat, 
matter of divisibility. One is only said to be the proprietor 
of objects, in regard to which his right is derived from ap- 
propriation. 

If the word proprietor has but a single meaning, that of 
property has retained both. When we speak of property, 
however, as of an object of right, this word, in the legal 
and juridical sense, designates only the exclusive right de- 
rived from appropriation; and it is with property thus 
understood, that the laws occupy themselves. The ex- 
pression, property, used to designate the qualities and the 
intimate essence of being, has no place in the language of 
law. 

The thought of every man is proper to him. If we have 
succeeded in demonstrating, that this thought, when once 
emitted, will no longer be susceptible of appropriation, it 
follows, that the right of property, in the legal acceptation 
of the term, may be applied to the portion or portions of 
matter, upon which the form of the thought shall have 
been imprinted, and, for example, to such a volume, or 
such a picture, but that it will never extend to the thought 
itself, any more than it will to the faculty of copying, of 
reproducing, or of imposing its Stamp and form upon any 
portion of matter. 

The expression right of copy made use of by the English 
and Germans is much more just. It does not confound 
the first emission of the thought with its reproduction ; nor 
the material property of each of the copies of a work with 
the intellectual possession of their contents. It opposes 
no obstacle to the more or less extended establishment of 
the rights, which the laws may guarantee to the author. 
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The expression Ziterary property confounds all these 
ideas. We shall refrain from the just criticisms to which 
the word liferary is subject; and shall attempt merely to 
show the improper use made of the word propertÿ ; be- 
cause that is the important word, and because the language 
Of the law cannot admit this use of it, without falsifying its 
«meaning, and separating from it the essential characters of 
transmissibility, perpetuity, and inviolability, which must 
always be connected with it. 


VIL. 
À book is the undertaking of a service towards society. 


A book is a writing by which the author addresses 
speech to the public; a use which he makes of his facul- 
ties to put in circulation the conceptions of his mind; it is 
a service which he renders to society by communicating to 
it his ideas. | 

This definition is that of Kant, who takes care to ex- 
plain, that, in thus expressing himself, he does not speak 
of the material copy of the book, the mute instrument of 
communication with the public, but of the book itself, its 
contents, its words. 

As to the creation of new riches by the faculty of con- 
verting into books certain portions of matter, the utility of 
which is susceptible of. increase by this conversion, —this 
is also a service, for which society is accountable to the 
author. 


VIIL. 


An author has a right to receive from society a just price for 
his service. 


Respect for property is one of the foundations of the 
social order; but it is not the only one upon which the 
social order rests. 
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Some portion of material property is indispensable to the 
life of every man. All have need of being the proprietors 
of food for their nourishment, of garments to cover them, 
and of roofs to furnish them with shelter. 

It is given to some men to be born provided with goods; 
others, and this is by far the greater number, obtain with 
great difficulty, and only as they want it, that portion of 
property which their necessities require. 

This unequal distribution of goods is the result of liberty ; 
but the law of providence, which, by the mediate or im- 
mediate and always necessary consequences of liberty, 
leads the world to an inequality of goods,—this law 1s con- 
cealed from us. Our ignorance, which looks upon it as 
blind, calls it chance. T'hose who trust in the divine good- 
ness respect the unknown rule, the secret of which God 
has reserved to himself, and in virtue of which he chooses 
one to be born rich, and another to be born poor, precisely 
as he clothes such or such a soul in a strong or a feeble 
body, or places a man in one part of the globe rather than 
in another. 

To undertake to create an equality of goods would be 
a temerity, to which the hardest and most senseless of 
tyrannies would not expose itself. The earth cannot be 
assigned in lots perfectly equal to each individual of the 
human race; nor can movable goods, by a perpetual pro- 
cess of weighing, apportion their distributions and their 
measures equally among all. The finite and limited es- 
sence of appropriable objects, as well as the innumerable 
accidents of their transmission, tend to concentrate them in 
a number of hands infinitely small in proportion to the gen- 
eral population. 

But if human laws have it not for their impossible mis- 
sion to destroy this inequality, they have the diflicult duty 
to perform, which is nowhere strictly observed, of not 
encouraging and-increasing it. They will have enough to 
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do, if they impose it upon themselves as a rule, to destroy 
the factitious obstacles, which, bÿ arresting the spring of 
individual activity, augment and aggravate the natural 
 inequalities, or substitute in the place of them the heavier 
yoke of conventional inequalities. 

But there is a force, the power of which comes, if not 
to establish a perfect equilibrium, at least to diffuse among 
men enough of property to assure the subsistence of all. 
This force results from liberty and human activity : it îis 
labor. 

If property were not respected, the most horrible chaos 
would take the place of social order. But the world would 
not be the less impossible, if, by the side of this respect, 
there did not coexist a principle not less serious and funda- 
mental, the principle in virtue of which each one owes to 
the labor of others à reward proportioned to the utility 
which he himself derives therefrom. 

Property of itself would not suffice for the life of any 
man. Ît is not enough to have a field; thé owner must 
also, either by himself or others, cultivate, sow, and harvest 
it. Without labor, property would be inert, unproductive, 
dead matter; it would be absolute repose. 

Labor in its turn would be nothing of itself. It is only 
by making use of material things, that man can obtain 
food, clothing, and physical enjoyments. Without the pos- 
session of matter, without property which is the right of 
perpetuity in this possession, labor would have neiïther ob- 
ject nor order: it would be a tumult, a combat, a chaos. 

Property which is repose, and labor which is motion, 
must therefore coexist. Without their harmony, there can 
be no human life What labor requires is liberty in the 
first place and afterwards payment; property has no right 
either to recompense or wages, but only to inviolability. 

The law, which wills that all labor should receive its 
wages, is correlative to that which vwills the inviolability 
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of property : each of them serves to guarantee and sanc- 
tion the other. Exchange between property and labor, if 
it do not go so far as to establish equality among men, 
must at least create for all the possibility of living. A so- 
ciety is not well organized but upon this condition. 

To what class do authors belong? Are they to be reck- 
oned among the privileged of providence, to whom it has 
been given to detain a few of those material things, which 
some are permitted to possess exclusively of all others”? 

Their place, and it is their glory, is at the head of those 
who live by exchanging their labors and their services for 
the material objects of which other men have the property. 

This labor, like every other, deserves its wages, and 
ought to be recompensed by a material price. 

It is ideas which govern the world; it is by them that 
humanity is ameliorated, that the lot of individuals is en- 
larged, and the empire of intelligence extended over the 
powers of nature. | 

Reward authors; pay them their social debt. We have 
in no degree weakened the sanctity of this debt, by de- 
monstrating that the production of ideas, the faculty of 
reproducing them, is not an object of property. The au- 
thor, by giving utterance to thoughts which may be stamped 
upon matter, enables industry to fabricate books, and thus 
to create appropriable objects, destined to increase indi- 
vidual wealth. But by endowing humanity with a new 
combination of ideas, he does much more still; he enlarges 
the common treasure of ideas, which, without being proper 
to such or such particular individuals, is the vast reservoir 
to which all may resort, and which only grows and in- 
creases by the drafts that are made upon it. To deprive 
any laborer whatever of his wages is always an injustice. 
To withhold his reward from an author, the first of la- 
borers, the artisan of the first of the goods of humanity,— 
the most extended, the most rapid, and the most complete 
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circulation of ideas, —would be an ingratitude ; it would, by 
the most improvident of calculations, strike with sterility 
the most abundant mine of wealth, the source of all riches; 
it would be a social trouble. 


IX. 
The guaranty of an exclusive right of copy in the reproduc- 


tion of a work is the best mode of remuneration on the part 
of society towards the author. 


It was for a long time thought, that writers and artists 
ought to be paid by pensions and favors; and it was in 
some sort the state and princes, who thus acquitted the 
debt of the public; but, whilst no scruple was felt at ac- 
cepting these favors, authors were disposed to blush for 
a payment drawn from the public by the sale of the right 
of copy in their own works. Some of these notions have 
changed. No unfavorable prejudice now attaches to a 
sale made by an author of his works. On the contrary, a 
reaction has been produced. Industry has mingled itself 
with literature and has too frequently taken its place. 
Pensions and favors have not ceased; but they have been 
banished to an accessory and secondary rank. Literary 
men no longer as formely have a separate existence, at the 
pleasure of princes and the great, to whose liberality they 
are indebted for peaceful leisure, and to whom they give 
praise and sometimes glory in exchange. Letters now lead 
to fortune, to employment, and to honors. 

The moralist, who takes notice of this revolution, will 
find both good and illin it. In the actual order of things, 
as in the old literary life, the passions, both great and 
small, the instincts, generous or mean, calculation and 
disinterestedness, have their action and their part. But, 
on the whole, ideas have improved. To live by the volun- 
tary tribute, which the public imposes upon itself, is not 
humiliating to any position, or unbecoming to any genius. 


34 


There are insurmountable. difficulties opposed to every 
mode of payment, which should proceed on the plan of 
pensions or of a fixed allowance; or even, with some very 
rare exceptions, upon that of a purchase for a price paid 
at once; which last would take the form of expropriation 
for the benefit of the public, if the author were not at 
liberty to refuse to accede toit. With such modes of re- 
compense, distributive justice would be impossible; and 
there is no treasury which would suffice for the insatiable 
pretensions, the capricious favors, and the ready extortions, 
to which these methods of rewarding authors would open 
the way. Ifthe plan of expropriation for the benefit of the 
public were adopted, who would pronounce upon that 
utility, and set a value upon the literary works to be 
taken? Who would appease rival claims? Who would 
do justice to mediocrity? Who would invent rewards 
worthy of genius without exciting envy? Who would 
make advances to proud or modest merit? If the estima- 
tion of the value of works to be purchased for the benefit 
of the public be attributed to the government, to what dan- 
gerous suspicions, to what low intrigues, to what ingenious 
cortuptions, to what shameful gains, will not the admin- 
istration be exposed, without speaking of the errors into: 
which it must inevitably fall? But suppose the works of 
writers are to be valued by their peers: will it be safe to: 
trust literature, disinterested, modest, and impartial, as. it 
may be, with the decision of its own cause? Do magis- 
trates and juries possess those habits of mind, and that pe- 
culiar knowledge, which are indispensable to the decisiom 
of so diflicult a question? For my part, I perceive, on all 
sides, nothing but inconveniences and impossibilities. There: 
is but a single just appreciator of the wages due to writers 
and to artists: the public. There is but a single just ap- 
preciation: that which the public, without establishing 
any rule beforehand, measures by the utility and the 
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pleasure which it derives from a work. One single mode 
of appreciation seems to me to be just and possible ; it is, 
to allow an author, for each edition or for each copy of his 
work, a right of copy. 

T'his means is that which experience has made known as 
the most simple ; it is also the most equitable ; for, in gene- 
ral, the most judiciously approximative valuation of the 
utility of a book consists in the success which it obtains. 
By the adoption of this mode, the remuneration of the author 
will be very much subdivided, and the price of each copy 
will be increased by the part which it bears in the general 
value assigned to the object of the copy. 

This enhancement of the price of a book is, doubtless, an 
inconvenience ; for cheap books are more rapid, powerful, 
and active propagators of ideas, than those whose price is 
dearer. But there can be no payment of authors, unless re- 
course is had, in some way, to the public, to furnish it. To 
increase the price of a book, in order to pay the copy-right, 
is to establish a sort of impost. Now, an impost, though 
always inconvenient to the public, is legitimated by its des- 
tination, when it returns to the public, in the form of general 
expenses, in individual security, in eflicacious guaranties, 
more than it takes from each contributor. Ît is buying the 
cheapness of a book too dearly, to refuse to pay the author, 
to sacrifice him to his labors, and to discourage and debase 
him by want. The book will cost a little more; but it will 
see the light, and will not be stifled before its birth; and, 
above all, we shall not be guilty of an injustice towards the 
author. "To say, that one would prefer to pass a bridge or 
canal, without paying any thing, rather than to reimburse 
the expense of it by a toll; that one would like to be de- 
fended by an army, without paying the soldiers; judged by 
tribunals, without paying the judges ; instructed or amused 
by an author, without paying him for his labor ; by a book- 
seller, without paying him the expenses of carrying on his 
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business ; by a printer, without paying him the expenses of 
his trade; by a laborer, without paying him for his cultiva- 
tion and seed: would be setting up the strange pretension 
of receiving every thing from society, without contributing 
any thing in return, and of making use of our fellows as if 
they were not our equals; it would be the overthrow of 
every social idea. 

This impost laid upon a work in favor of an author may 
be collected in two manners. The one consists in interdict- 
ing to every body but the author and his assignees, the 
faculty of fabricating and selling the work; the other would 
be, to leave every one at full liberty to fabricate and sell the 
work, but subject to the condition of paying a certain sum 
to the author by way of compensation. The first system 
establishes a privilege, the second a rent. 

The second system may be the most attractive on a first 
view. Many persons, who are unwilling to renounce the 
notion of the right of copy being an object of property, 
would prefer having recourse to a rent, in order to preserve, 
by a sort of sovereignty, which may be indefinitely extended, 
some image of a property indefinitely transmissible. The 
order of ideas would thus be satisfed, which, separating the 
spiritual from the lucrative part of each work, delivers the 
enjoyment of the ürst to the public, and retains only the 
second as an article susceptible of sale and profitable use. 

We shall not occupy ourselves with the objections which 
might be urged, either against a very long duration, or the 
perpetuity, of a rent. These arguments might be applied 
with equal force to the extension, which one might attempt 
to give to the duration of privileges. We will examine the 
inconveniences inherent in the system of rent considered in 
itself. | | 

T'his plan is inadmissible, by reason of the impossibility 
of fixing the amount of the rent, and the excessive difficulty 
of collecting it. 


37 


The obstacles in the way of collecting the rent might, 
perhaps, be surmounted by great care ; but, it is impossible, 
by any regulation, to fix the amount of it. 

This amount cannot depend either upon the arbitrary 
will of the author, or upon the valuation which any person, 
who desires to make use of the right of copy, may think 
proper to make. To allow the debtor of the rent to fix its 
amount is a manifest absurdity ; but it would be absurd, in 
the same degree, to permit it to be fixed by the price which 
the author should demand. This would, in fact, be the 
same as conferring upon him the privilege of selling his 
work, and it would be a thousand times better, to attribute 
to him the monopoly of it at once, than to arrive at the 
same result in an indirect manner. 

Shall the law be required to determine the amount of the 
rent? But what can be more unjust than a fixed measure 
applied to objects which are essentially unequal? Shall 
the number of copies, the size of the volume, or the price, 
be taken as a basis? ‘There are some works, the consump- 
tion of which can never exceed a hundred, five hundred, or 
a thousand copies; whilst there are others, which are sold 
by tens and hundreds of thousands ; the size of the volume 
varies with all the caprices of publishers; and the price 
is more variable still Without speaking of extremes of 
price, which are subject to the control of no one,—or of the 
extreme facility of fictitious prices and the impossibility of 
proving them,—we know that the Telemachus may be pub- 
lished at twenty sous a copy, in one form, and in another, 
which will not be too dear, at one or two hundred francs. 
In connection with the text which does not vary, we must 
take into consideration the paper, the type, the typographical 
skill and care, and the accessory ornaments, by engraving 
or otherwise, all which objects are variable to infinity. If 
the basis of the rent be a proportional value, each T'elema- 
chus, of which the price is two hundred francs, will produce 


38 


for the copy-right alone a larger sum, than each entire copy 
of the other edition is worth; and yet the text in both is 
precisely the same, and is no more valuable in the one than 
it is in the other. 

Another mode of fixation remains ; which consists in an 
estimation by experts, variable according to circumstances, 
in case of disagreement between the debtor of the rent and 
the author. But, who does not see the expense, the delay, 
and the litigation, to which every case would give rise? 

This question is decided by reasoning precisely as it has 
been determined by experience. T'he exclusion of every other 
acceptable system leads necessarily to the adoption of privi- 
leges destined: to guarantee a monopoly of the manufacture 
and sale, either to the author alone, or to him and his 
assignees. All the existing systems of law, whilst they 
adopt these privileges, make them temporary. ‘"Fhe prac- 
tical grounds of this opinion have been indicated by the 
profound understanding of Napoleon, in a discussion in the 
council of state. 

} & Napoleon said, that the perpetuity of property in the families of authors 
would be attended. with inconveniences, A literary property is an incorpo. 
real property, which, in the lapse of time, and by the course of successions, 
would become divided among a multitude of individuals, and would finally 
cease to exist for any body; for, how could a great number of proprietors, 
frequently at a distance from one another, and who after some generations 
could with difficulty be known, come to an agreement and contribute to re- 
print the work of their common author? But, yet, if they did not do so, and 
they alone had the right to Hi it, the best books would insensibly disap- 
pear from circulation.” 

“ There would be another inconvenience not less grave. The progress of 
light would be arrested ; since it would. no longer be allowable to comment on 
or annotate works ; glosses, notes, commentaries, could not be separated from 
a text, which one was not at liberty to print.” 

« Besides, a work has produced to the author and his heirs all the benefit 
which they: can naturally expect from it, when the first has had the exclusive 
right to sell it during his life, and the others during the ten years, which suc- 
ceed his death.” 

« Nevertheless, if it be desirable to favor the widow and heirs still further, 
let their property be extended to twenty years.” Locre, Legislation civile 
de la France, t. ix. p. 17, 18, 19. 
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_ F have defined property. As to the definition of privilege, 
every one knowsit; it is a private law, privata lex. It is 
unnecessary to add, on the one part, that there exist privi- 
leges which are perfectly legitimate ; and, on the other, that 
to subscribe to the dogma of literary property is to decide, 
in a word, that a monopoly of the productions of the under- 
standing shall be for ever concentrated in the hands of a. 
-small number of privileged persons. 


Perpetual privileges would destroy the rights which belong 
lo society. 


To accord to an author, as à remuneration for his labor, 
and by a legal concession, a perpetuity of the monopoly 
which would exist by itself if the right which belongs to. 
the author accrued to him as a proprietor, would be to arrive 
by another way at effects precisely identical with those of 
the right of property. 

It has been seen, that hitherto I have undertaken to de- 
monstrate, that the right of authors differs from the right of 
property, by studying these rights in their nature and in 
their cause. 

It is time now to consider effects. T'hose which would 
flow from the adoption of the theory of a literary property 
being absolutely the same as those which would be produced 
by perpetual privileges, [I shall not separate them in what I 
have to say on the subject. 

The perpetuity of transmission, whether of privilege, or 
of property, would increase the price of books, and would 
expose them to destruction. 

Fhe perpetual enhancement of the price of books, the 
absolute destruction of all competition, both for the present 
and: the future, by retarding the circulation of ideas, would. 
be mortally prejudicial to social progress. But society would 
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not suffer alone; the fame of the author and of his memory 
would be lessened; his dearest and most noble wish, the 
propagation of his ideas, would be compromised and de- 
ceived. For the sake of paying a higher price to the author, 
we should restrain the influence of “his services; we should 
diminish, with the utility of the work, the justice of the 
reward; we should weaken his claim upon humanity, by 
the very measures which we should take to exaggerate its 
value. ‘The momentary enhancement, which temporary 
privileges lead to, has its inconveniences,—which cannot be 
avoided; a perpetual enhancement would be an evil with- 
out remedy. | 

In thus going beyond our object, we should run a great 
risk both of not obtaining it, and of injuring the very intér- 
ests which we had an intention to serve; the wants of the 
general consumption, and the necessity of the diffusion of 
good books, would multiply counterfeits, which would be- 
come the only corrective of the perpetual monopoly ; the 
connivance of the public would excuse a crime by which 
the public would profit, but which, nevertheless, cannot any 
more than others be tolerated without danger and without 
leading to the habit of regarding private rights and the laws 
with contempt. A bounty, always open, in favor of foreign 
industry, would crush the domestic publishers, and destroy 
all the profits attached to the rights of authors, only to 
enrich fraud. When the privilege is merely temporary, the 
sacrifice is shorter ; its justice is evident ; and, yet, it is only 
preserved by the most active watchfulness. What would 
be the case, if it were to last for ever ? 


1 The word contrefaçon, by which the French denominate the unauthor- 
ized publication of a book, and which we have translated by the word counter- 
feit,is very little if at all better than the English phrase, pirated edition. 
Originally the counterfeiter was one who reprinted a book already published, 
and counterfeited the certificate of privilege inserted at the head of the 
work. 
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An argument, in favor of the perpetuity of the rights of 
authors, may be drawn from the powerful encouragement 
which would be afforded to writers, by holding out to them 
the prospect of the creation of a property, which should be 
for ever transmissible in their family, and thus prevent the 
descendants of those great men, whose genius has enriched 
their country and the world, from falling into poverty. 

This argument may for an instant have some effect, and, 
in many minds, may counterbalance the serious wrong, the 
irreparable injury, which would be done to the memory of 
an author, by the perpetual enhancement of the price of his 
book. But, before yielding to this argument, let us at least 
estimate its value. In order to render it efficacious, it would 
be necessary to prohibit alienations of an author’s right in 
his work out of his family, and also to prohibit authors 
themselves from alienating their rights but for a limited 
time ; this would be the only means of avoiding the sight of 
an author’s family in indigence, by the side of an opulent 
assignee. Let us see what strange results would follow 
from this interdiction of alienation,—this derogation from 
the common law. Shall the authors right be divided, to 
infinity, among all his heirs? But, then, be the generations 
which succeed ever so few or the author’s family ever so 
little extended, with whom shall third persons treat? How 
shall one unite so many divers consents, when it may be 
necessary to treat? Who will undertake to find so many 
scattered individuals, to regulate their respective interests, 
and to bring their different wills to agree? Add, too, that 
by the successive augmentation of the number of parties 
entitled, the part of each will be diminished by indefinite 
divisions and subdivisions, and finally reduced to nothing. 
Will it be attempted, in order to avoid a part of these incon- 
veniences, to authorize licitations and divisions, in conform- 
ity with the common law? But, in this hypothesis, what 
becomes of the dream of putting beyond the reach of want 
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the name and the blood of the man of genius, whose works 
were to be protected for ever for the benefit of all his heirs ? 
In no long time, some of the branches of a family will be 
ruined, whilst others will become opulent ; and, thus, a part 
at least of the descendants of the same father will cease to 
profit by the fruit of his labors. 

In order to attain to any efficacious result, it would be 
necessary to venture farther, and to go to the length of a 
free substitution. Create, therefore, an intellectual maÿjorat 
at once. Give, by the right of the eldest, a powerful repre- 
sentation to the rights of authors. 

All these hypotheses are senseless. If à glorious name 
should happen to be borne by men condemned to want, 
these are private misfortunes which may be relieved. "The 
state may be generous towards them, as was Voltaire to the 
family of Corneille. But these are not considetations, which 
can authorize the violation of a right, in its nature and in 
its consequences. If the rights of authors were a perpetual 
property, it would be necessary that they should enter into 
commerce, like all other goods ; and nothing could prevent 
the public from being burdened with charges altogether 
irreconcilable with the interests of the most precious of all 
consummations, that of the nourishment of the under- 
standing. 

When a son inherits the field of his father,—-when an 
acquirer succeedS to his seller, when, in fine, a property 
is transmitted in any mode whatever,--the new proprietor 
acquires in all their plenitude the rights which belonged to 
the former proprietor ; absolute master of the thing, he may 
use it or not use it, preserve or destroy it. T'he assignees, 
who succeed either to the property or to the privilege of the 
author, will for ever be the sole lawful proprietors of all the 
copies of the book, not one of which can ever be for sale, 
unless it have originally issued from their hands or from 
those of their agents or mandataries. Here is manifestly 
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the possibility of an immense danger; not of à partial loss 
merely of the book, by an enhancement of the price, but of 
its total destruction. When the habitual course of human 
transactions shall have brought a work into the hands of 
speculators, and concentrated all the copies of it in their 
possession; when the lapse of generations shall have weak- 
ened or effaced the pious regard for the paternal name, 
where the privilege remains in the family ;—-the fate of a 
work will be abandoned to all the calculations of indiffer- 
ence. Let it no longer be said, that uttered thought neither 
can nor ought to be destroyed, and that it is acquired to 
humanity. Not only will it become lawful for the avarice 
of every heir to paralyze the circulation of a work; not 
only may his avidity retard or promote its propagation ; but 
every powerful party, every jealous government, every rival 
author, every speculation of competition, will have the 
power, by the aid of a little money, to destroy it entirely. 
The heir of Pascal will have it in his power to sell himself 
to the jesuits, and to interdict the circulation of the Provin- 
cials. Let us no longer make any account of that debt of 
all men, who owe to circulation the ideas they have bor- 
rowed from it, and who are bound to pay, to restore to the 
public, what the greatest geniuses, the most original minds, 
owe to their own age, to anterior ages, to their education, 
to what they have learned in the world, in books, and 
in conversation with the great minds of all ages. The 
works of genius will no longer belong to humanity ; they will 
become mere merchandise, to be quoted on the exchange. 

These inevitable consequences of perpetuity are suflicient 
to do away with perpetual privileges. 

These consequences alone, and independent of what is 
revealed, on the one hand, by the study of the right of pro- 
perty, and, on the other, by that of the right of authors, 
examined and considered in their origin and in their essence, 
would be suflicient to condemn by its effects the dogma of 
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a literary property. If theories commend themselves to our 
conviction by an examination of their causes, they are to be 
judged by their effects ; practice is the touchstone of theory, 
as theory is the regulator of practice. If the principle of pro- 
perty, when we apply it to the productions of thought, can- 
not lead to any other than impossible or dangerous conse- 
quences ; or, rather, if it do not conduct to results which 
are useful to humanity and the social well-being; we may, 
for this reason alone, boldly affirm that in this matter it is 
not the true principle; for, utility, if it is not the basis of 
systems, controls them; and, certain as it is that it does not 
create right, it is equally so, that we cannot avoid believing 
in that sovereign and wise harmony, which, in the laws that 
govern humanity, always unites the just with the useful. 

Philosophically considered in its causes, literary property 
would be an error; regarded practically in its effects, it 
would be a social evil. I well know, that there is a sove- 
reign and beneficent remedy for the errors of the human 
mind and its inability to seize clearly the truth, in refrain- 
ing from carrying out the consequences of a principle. We 
do not desire that works of mind should perish, and we 
oblige their proprietors to publish them even against their 
will; we are unwilling that their price should render them 
inaccessible, and we determine the conditions of the price; 
we are unwilling to bind the future indefinitely, and we 
secure à reversion to the public domain; that is to say, we 
prefer being deficient in logic to being deficient in good 
sense ; and, to preserve the word property, we readily sacri- 
fice the necessary consequences which result from the right 
of property. 

It is no doubt better to be illogical, than to act foolishly ; 
but we ought to endeavor to be logical, and to abandon a 
theory, when its results are evidently false. It is by pro- 
ceeding in a different manner, that skepticism is propagated. 
The more important a part the respect for property plays in 
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regard to principles in human societies, the more it is ne- 
cessary to preserve it from those exaggerated extensions, 
which, instead of fortifying this great conservative princi- 
ple, only expose it to be called in question. 

T'o conclude, we are reduced to this alternative : eithér 
to shake the right of property, by proclaiming that it is in- 
violable and perpetually transmissible only in theory, and 
that its principle may be destroyed by exceptions, when we 
come to practical applicationsof it; or to deny that perpetu- 
ity and inviolability are the essential characteristics of pro- 
perty, in which case, we shall doubtless undertake to find 
other explanations of it, other conditions, other foundations, 
another nature. | 

These difficulties will all vanish, if, without seeking to 
aggrandize words by confounding ideas, we consent to re- 
cognise in the publication of a book what it is so beautiful, 
so easy, and so satisfying to see in it; a service rendered,. 
The consequences of property, on the contrary, by weakening 
the service, and by exposing it to perish, render the problem 
insolvable, and prevent a compliance with the first of all the 
conditions necessary to establish the justice of payment to 
an author, namely, the necessity, in recompensing his labor, 
to maintain untouched the rights of society to the enjoyment 
of ideas, for the sake of the greatest glory of the author, and 
even for the accomplishment of his work. 


XI. 


The privilege ought to exist for the life of the author, and 
Jor a certain period after his death. 


In regard to industrial inventions, the privilege of invent- 
ors is fixed by our laws at five, ten, or fifteen years. 

It is with reason that a longer duration is assured by the 
laws to the privilege of authors, in regard to productions of 
literature, science, and the fine arts. 

ï 
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The first reason, which may be mentioned in favor of 
such an extension of the privilege of authors, is not so uni- 
versally true as to be relied on as decisive: it is, that as a 
book or a painting affords its author less profit, and more 
slowly, than many kinds of industrial inventions, the profit 
ought to be accorded for a longer period. 

In the second place, an industrial invention may present 
itself to several minds at the same time. Itis not so indi- 
vidual as a literary creation. ‘The state of science, its 
wants, its anterior labors, may lead almost inevitably to 
inventions, in which the discoverer frequently has nothing 
more, indeed, than a right of priority. 

But there is a third reason, which, of itself, alone, proves 
that the privilege ought to be for the life of the author. 
Literary labor engages the personality, the individuality, 
of the author, in the highest degree. A moral and even 
legal responsibility is attached to the publication of a book. 
The strictest justice requires that the author should have 
the entire control of the emission of his ideas; and nothing 
should be allowed to prevent him from taking them back, 
completing, retouching, and modifying them. He must 
have power to manage and combine at pleasure the pub- 
lication of the works, with which his fame and his con- 
science are connected; and he should also remain the 
absolute arbiter of his intellectual communications with 
the public. 

Justice, however, does not stop there; and it would not 
be equitable, even in regard to the author, to limit the 
duration of the privilege to the period of his life. If the 
privilege were merely for life, and consequently entirely 
uncertain in its duration, the author would find it difficult 
to conclude the commercial treaties necessary to the pub- 
lication of his work. In all cases, where an advance of 
funds to a considerable amount is indispensable, the pub- 
lisher must be able to reckon with confidence upon a cer- 
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tain duration of the privilege, within which the work may 
be published and sold, and the capital returned. 

It must not be forgotten, that, while the advantage of 
the public is to be cared for, justice should also be done to 
the family of the author; and that considerations founded 
in the most rigorous justice require that the privilege 
should be accorded to his heirs, for a period long enough 
to be profitable to them. Îtis neither necessary to infeoff 
a family with property indefinitely without labor, nor to 
interdict a writer from a thought of the future for the ex- 
istence of his children. The head of a family ought not 
to be chilled in the midst of his labors by the thought, that 
they will be useless to those, whose well-being is dearer to 
him than his own, and over whose future welfare the 
most imperious duty commands him to extend a protecting 
foresight. "The law cannot be indifferent to the perform- 
ance of obligations, on the observance of which the spirit 
of family rests. 

In bringing this long discussion to a close, I am happy 
to conclude with an approval of the system upon which 
the laws of my country are founded. We are too easily 
inclined to blame the laws under which we live. TI felici- 
tate myself on being able, even at the end of a tedious in- 
vestigation, to render my homage to one branch of our 
law, which it is the fashion of the day to attack in the 
most pertinacious and wanton manner. 

Our system of laws concerning the rights of authors is 
doubtless imperfect ; it is especially incomplete in its details, 
and ought to be coürdinated into a general law. 

But to change its principle, which is wise, and to shake 
its foundation, which is solid, in order to improve its de- 
tails, would be doing more harm than good. It would be 
a hundred times better to preserve our existing laws with 
all their imperfections. 
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ANALYSIS OF KANT’S DOCTRINE OF THE RIGHTS OF AUTHORS. 


Kant comprehends all his argumentation on the subject 
of the rights of authors, in two syllogisms: the first of 
which is destined to prove the right of the publisher ; the 
second to refute the pretensions of the counterfeiter. 


F'irst syllogism. 

“He, who conducts the affair of another, in the name 
of the proprietor and against his will, is bound to cede to 
the latter or to those having his authority all the gain 
which he derives from the affair, and to indemnify them 
against any loss which may result to them from his gestion. 

‘The counterfeiter conducts the affair of another (the 
author) in the name of the proprietor and against his will. 

“The counterfeiter is therefore bound in favor of the 
author, or of his authorized agent (his publisher) to a 
cession of the gain, and an indemnification for the loss, re- 
sulting from the unauthorized printing and sale of a work.” 

We shall only present the arguments by which Kant 
supports the minor of this syllogism. He divides the dis- 
cussion thus: 1, the publisher, whether authorized by 
the author or not, conducts the author’s affair; 2, the 
counterfeiter conducts the affair against the will of the 
author. | 

1. The publisher, whether he be a counterfeiter or not, 
conducts the affair of the author. In order to establish this 
proposition, Kant inquires, in the first place, what is the 
true idea of a book; and, secondly, what is a publisher 
whether authorized or not. a 

‘€ À book is not, for the author, an article of merchan- 
dise, an object of commerce: it is a use of his powers 
(opera) which he may concede to others, but which he can 
never alienate. Every book is a writing of the author, by 
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which the latter speaks to the reader. He who prints this 
writing does in fact also speak to the public by the copies; 
but he does not speak for himself; he speaks in the name 
of the author; he presents him publicly as speaking; he 
is the intermediary between the author and the public, to 
transmit to the public the words of the author. Every 
copy of these words, whether manuscript or printed, is an 
object susceptible of private property; the proprietor may 
make use of it himself; he may make it an article of com- 
merce in his own name. But, to make any one speak 
publicly, to carry his words as such to the knowledge of 
the public, is to speak in the name of the author, it is to 
say to the public: ‘by my intervention, the author im- 
parts to you in words such or such a thing; Ï am answera- 
ble for nothing, not even for the liberty which the author 
takes in speaking publicly to you by my organ; I am only 
the intermediary between him and you, charged to trans- 
mit his words.” There can be no doubt, that a publisher, 
acting in this manner, conducts an affair of another; we 
cannot regard it as his own. In truth, the publisher fur- 
nishes in his own name the mute instrument by which the 
words of the author are transmitted to the public,—an 
instrument which is not a thing, but an employment of 
the powers of the author, opera, that is to say, literal 
words ; but it is entirely evident, that it is in the name of 
the author, that the publisher, by means of the press, car- 
ries these words to the knowledge of the public; it is only 
in the name of the author that he presents himself, as him 
by whom the author speaks to the public. 

“2, The counterfeiter conducts the affair against the will 
of the author. In fact, he is a counterfeiter only be- 
cause he encroaches upon the powers of him whom the 
author has charged with the publication of his book; and 
the question arises, whether the author has a right to 
accord to a third person the same powers which he has 
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already conferred upon a publisher, or to consent that a third 
person should exercise these same rights. Now, it is evi- 
dent, that as each of these two individuals, namely, the 
original publisher and the counterfeiter who arrogates to 
himself the right to publish, would conduct the affair of 
the author with the same public, the gestion of the one 
would render that of the other useless and would be pre- 
judicial to him. T'hus, we ought to regard it as impossi- 
ble, that an author should be permitted to add to the agree- 
ment with his publisher a clause by which he should 
reserve to himself the power to accord to others also the 
permission to publish the same writing. From whence it 
follows, that the author has no power to give this permis- 
sion to a third person, to the counterfeiter, and that the 
latter cannot even presume the consent of the author. 
From all whieh it results, that an unauthorized publication 
is the gestion of the affair of another, in the name of the pro- 
prietor, but in opposition to his legal will. 

“Tt follows equally from this argument, that it is not the 
author, but his publisher, who is injured by the counterfeit 
publication ; for, the author having abandoned to the pub- 
lisher the gestion of his affair with the public, to be dis- 
posed of by him entirely and without reserve, the publisher 
is the sole proprietor of this gestion, and the counterfeiter 
injures the rights of the publisher, and not those of the 
author. 

« However, as this right of gestion of the affairs of the 
author may be equally exercised by a third person, and is 
not inalienable in the nature of things, jus personalissimum, 
but only in so far as it is made so by the agreement of the 
parties, the publisher has authority to cede his right to a 
third person, because he is the proprietor of the procura- 
tion. The proprietor cannot refuse his consent to this 
cession, and the cessionary cannot be denominated a coun- 
terfeiter: he is a publisher clothed with a legal power, as 
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having the rights of the original publisher constituted by 
the author.” 


Second Syllogism. 

‘The property of a thing cannot, by itself alone, import 
an aflirmative personal right in reference to a third person. 

‘The right to be the publisher of a writing is an affirm- 
ative personal right. 

‘This right therefore cannot result from the property 
alone of a copy, which is the property of a thing. 

Major. ‘ À necessary consequence of the property of 4 
thing is the negative right of the proprietor to oppose him- 
self to all undertakings on the part of third persons, which 
tend to create obstacles in the way of the unlimited use 
of the thing by him; but the simple property of a thing 
cannot import an aflirmative right in reference to the per- 
son, namely, the right to require. of that person any re- 
sponsibilities or services. This right may be established, 
_ indeed, by a particular clause of the contract, by which the 
acquisition of the property is made: and, consequently, 
one may stipulate, at the time of the purchase of an article 
of merchandise, that the seller shall be bound to send it 
free of expense to a particular place. But, in this case, 
the right in reference to the person, the obligation to do, 
does not result from the simple property of the object sold, 
but is the effect of the additional clause.” 

Minor. ‘I have a right in a thing, when I can dispose 
of that thing at will and in my own name. If I have the 
faculty of disposing of it only in the name of another, I 
conduct the affair of such other; and the latter is bound 
by my gestion in the same manner as if he had himself 
administered his own affairs : quod quis fecit per alium, id 
ipse fecisse putandus est. It follows, that my right to con- 
duct an affair in the name of another is an aflirmative per- 
sonal right, in that I can compel the proprietor of the affair 
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to assume a certain responsibility, namely, the accom- 
plishment of the engagements which I have contracted in 
his name. ‘The publisher speaks to the public, by means 
of the press, in the name of the author; he therefore con- 
ducts the affair of another. From which it follows, that 
the right of gestion is a right in reference to the person; 
it consists, not only in the faculty of defending one’s self 
against the author, in making an unlimited use of the 
property, but also in the power of forcing the author to 
recognise as his own all the acts done by the publisher in 
his name, in the affair in question, and to be responsible 
for them ; and this is an aflirmative personal right.” 
Conclusion. Kant recurs in his conclusion to the dis- 
tinction between the property of each copy,-the work of the 
author (opus), and the affair which the author conducts 
with the public (opera), in addressing his language to it, 
by the aid of his book and by the intervention of his pub- 
lisher. He remarks, incidentally, that the publisher, if he 
is at the same time the author, conducts two different 
affairs, and, in his commercial character, is the publisher 
of what he has written as an author; a case which it is 
useless to examine specially, since it is easy to apply to it 
the same reasonings and the same results, as when the 
author and the publisher are two distinct persons. The 
author and the proprietor of each copy, he remarks, in 
another place, have both the right to say: itis my book. 
But this expression has a different sense in each of the two 
cases. ‘The author regards his book as a writing, as 
words; the proprietor considers his copy as the mute in- 
strument which communicates to the public the words 
addressed to it by the author. The right of the author is 
not à right in the thing, in the copy; for the proprietor 
may burn the copy before his eyes; it is an innate, per- 
sonal right; 1tis the right to prevent a third person from 
making him speak to the public without his consent. He, 
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who undertakes to become the publisher without a pre- 
vious agreement with the author, or, where the latter has 
already accorded the right of publication to another, with- 
out an agreement with the latter, is a counterfeiter; he 
injures the rights of the true publisher, to whom he ought 
consequently to pay damages.” 

After the development of these two syllogisms, Kant 
offers some additional general observations. It will be seen, 
that the course of his reasoning leads him to deny the 
rights of authors, in reference to objects of art, and to in- 
dustrial inventions. [I am far from adhering to these con- 
sequences, and [ do not adopt but in part the principles 
which Kant has established as his point of departure; but, 
at this moment, Î must confine myself to analyzing his 
dissertation without discussing it. 

‘ [ have said, that the publisher does not conduct the 
affair in his own name, but in the name of another, the 
author, and that he cannot cause it to be conducted with- 
out the consent of the latter. This proposition is confirmed 
by the existence of certain obligations, which, according to 
the common opinion, rest upon the publisher. 

‘ If the author dies after having placed his manuscript 
in the hands of his publisher, and after the latter is engaged 
in causing it to be printed, the publisher cannot consider 
the manuscript as his own property and destroy it. If the 
author leaves no heirs, the public has the right to force the 
publisher to publish the work, or to cede the manuscript 
to some other person, who may offer to become the pub- 
lisher. In fact, the question relates to an affair of the 
author with the public, and, in which the publisher has 
consented to serve as intermediary. Ît is not necessary, 
that there should be a previous knowledge and an accept- 
ance, on the part of the public, of the promise of the au- 
thor; the public may require the accomplishment of the 
obligations of the publisher in virtue of the law alone. 
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The publisher has obtained possession of the manuscript 
only upon the condition, that he shall make use of it in an 
affair between the author and the public; his engagement 
towards the public subsists, though that which existed 
between him and the author is extinguished by the death 
of the latter. T'he reader will see, that I do not rely upon 
any pretended right of the public in the manuscript. My 
argument rests upon the existence of an affair between the 
author and the public. 

‘€ If, after the death of the author, the publisher should 
publish his work in a mutilated form or falsified, or should 
not print a sufficient number of copies, the public would 
have the right to require a scrupulous fidelity and an in- 
crease of the number of copies : and, in default of the pub- 
lisher’s complying with his obligation in this respect, the 
public might accord the right of publication to another 
publisher. All this could not take place, if the right of the 
publisher did not result from an affair between the author 
and the public, which the publisher conducts in the name 
of the former. 

‘These obligations on the part of the publisher being once 
admitted, we must also admit for his benefit the existence 
of a correlative right, without which he would not be in 
a situation to fulfil his obligations. This right consists in 
the power of causing the publication of the writing to be 
interdicted to every other person, because a competition in 
affairs of this kind would render it impossible for the pub- 
lisher to conduct them. 

‘In this respect, there 1s a great difference between writ- 
ings and objects of art. He, who has acquired a copy of 
these last, may imitate or mould them, or sell copies of 
them publicly, without the consent of the author of the 
original or of the persons employed by him to give a ma- 
terial form to his ideas. À design, which the author has 
caused to be engraved upon copper, or to be executed in 
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stone, metal, or plaster, may be reprinted or moulded by 
the buyer, who may publicly sell the copies thus produced ; 
in general, whatever [ can do with my own thing in my 
own name is permitted of itself, without the consent of any 
other. Mr. Lippert’s collection of impressions of ancient 
sems might be imitated by every possessor, of suflicient 
skill to do so, and the inventor could not complain of these 
imitations being exposed to sale; for this collection is a 
work (opus and not opera alterius) ; every possessor may 
sell it without indicating and engaging the name of the 
author; and he may consequently imitate it and sell the 
imitations which are his own work. The ground, there- 
fore, on which all works of art may be imitated, and their 
imitations publicly sold, whilst the counterfeiting of books 
published by a publisher lawfully constituted is unlawful, 
is, that the first are works (opera) and the second actions 
or facts (operæ) ; the former exist of themselves, whilst 
the latter exist only as the emanation of a person. T'hus, 
a book, which must be distinguished from its copies, be- 
longs exclusively to the person of the author, who, in this 
respect, enjoys the inalienable right, jus personalissimum, 
of speaking himself by the organ of another; that is to say, 
no person is authorized to communicate to the public the 
words of the author otherwise than in his name. 

À change in the writing, however, by abridging, enlarg- 
ing, or recomposing it, so that it would be wrong to attri- 
bute it from thenceforward to the original author, ought 
not to be considered a counterfeit; it would be a new com- 
position made in the name of the publisher. In fact, 
another author then conducts by his publisher à different 
affair from that of the original author; the second publisher 
does not encroach upon the affair which exists between 
the first and the public; he does not present to the public 
the first but a different author as speaking by his organ. 

“In like manner, a translation of the writing into an- 
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other language is not a counterfeit ; for the translation does 
not contain literally the words of the author, though the 
ideas may be the same.” 

The principles of Kant have not been adopted by all the 
publicists and jurisconsults of Germany; and, there, as 
well as in France, the theory of the rights of authors is 
still the subject of controversy. But, I have thought, that, 
in à treatise on a matter which Kant has discussed, his 
opinion could not be passed over in silence. It will be 
seen also, by a perusal of the different laws, which have 
been adopted in Germany, on this subject, that the theory 
of Kant has sometimes had an influence in their composi- 
tion. Li ‘S40ù 
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